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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4432-54 

RUTH A. CURLES, 1743 Q Street, N. W. 
Washington, D. C., Plaintiff 

v. 

WILLIAM L. CURLES, 

WILLIAM L. CURLES trading as 
WILLIAM L. CURLES MOVERS 
2311 Nichols Avenue, S. E., Washington, D. C. 

Defendant 

COMPLAINT IN EJECTMENT AND FOR MESNE 
PROFITS OR FOR THE CLEAR VALUE OF 
THE USE AND OCCUPATION OF REALTY, 
AND FOR WASTE OR INJURY TO BUILDING 
THEREON 

The plaintiff respectfully alleges as follows: 

1. This is a suit in ejectment, and for the recovery of 
mesne profits, or for the recovery of the clear value of 
the use and occupation of realty, and for damages for 
waste or injury to the building thereon. 

2. This court has jurisdiction under Title 11, Sections 
305 and 30G, and Title 16, Sections 501 and 511, D. C. 
Code (1951). 

3. The plaintiff, Ruth A. Curies, and the defendant, 
William L. Curies, are residents of the District of Co¬ 
lumbia and citizens of the United States. 

4. The defendant is being sued in his individual name, 
William L. Curies, and also as William L. Curies trading 
as William L. Curies Movers. 
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5. Defendant is engaged in the moving and storage 
business in Washington, D. C., and has been so engaged 
since January, 1937. Defendant is the registered owner 
of the unincorporated trade name of William L. Curies 
Movers. During the years 1953 and 1954 sixteen trucks, 
trailers, vans, and automobiles used by defendant in his 
said moving and storage business were and are now 
registered in his individual name. Plaintiff is not in¬ 
formed as to how much of defendant’s said business 
since 1938 has been carried on by him in his individual 
name; but plaintiff on information and belief alleges that 

during a portion of said time since 1938 defendant 
121 has conducted part of his said business as William 
L. Curies Movers. 

6. The term “business” as hereinafter employed is 
used to refer to defendant’s said moving and storage 
business, irrespective of whether it was being conducted 
by him as William L. Curies Movers or in his individual 
name; and the terms “defendant” and “defendant’s” as 
hereinafter employed in connection witli said business are 
used to refer to defendant in his individual name and also 
to defendant as the owner and operator of William L. 
Curies Movers. 

7. The plaintiff and the defendant were lawfully mar¬ 
ried on April 15, 1929, and for a long time thereafter 
they lived together as husband and wife. 

8. While plaintiff and defendant were so living together 
as husband and wife, the plaintiff on December 2, 1938 
acquired by deed the fee simple title in and to certain 
premises, together with the improvements and building 
thereon (hereinafter sometimes referred to as property), 
located in the rear of No. 137-139 D. Street, N. E., Wash¬ 
ington, D. C., said property being known as Lot 48 in 
M. Chubb’s Subdivision, in Square 724, as per plat 
thereof recorded in the office of the Surveyor for the 
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District of Columbia in Liber 10, Folio 98, in the Dis¬ 
trict of Columbia. The said lot is of dimensions sixty- 
eight and twenty-nine/hundredths feet (6S.29') long by 
thirty-three feet (33') wide and contains two thousand 
two hundred fifty-three and fifty-seven/hundredths 
(2253.57) square feet. The building thereon is nearly of 
the same length and width, and is a brick two-story 
structure. 

9. From and after the acquisition of said property 
by plaintiff, as aforesaid, the defendant began the occu¬ 
pation and use of plaintiff’s said property in connection 
with his said moving and storage business. Defendant’s 
use and occupation of plaintiff’s said property was with 
plaintiffs consent until their subsequent divorce on De¬ 
cember 8, 1946. 

10. Due to marital difficulties, the plaintiff and de¬ 
fendant entered into a ‘"Property Settlement Agreement” 
dated September 16, 1946, a copy of which is attached 
as Exhibit A. 

11. Subsequently, on December 8, 1946, the plaintiff 
obtained a final decree of absolute divorce from 

122 defendant in The Circuit Court Of The Sixth 
Judicial Circuit Of The State Of Florida In And 
For Pinellas County, In Chancery No. 29,607, on the 
ground of desertion of plaintiff by defendant, in which 
case defendant herein appeared through counsel and filed 
his answer to plaintiff’s complaint for divorce, a copy of 
said final decree of divorce being attached hereto as Ex¬ 
hibit B. 

12. Since plaintiff obtained said final decree of abso¬ 
lute divorce from the defendant and up to the present 
time, the defendant has occupied and used said property 
of the plaintiff in his said moving and storage business 
without the consent of the plaintiff; and since December 
8, 1946 and until the present time the defendant has 


unlawfully and without right occupied and used said 
property of the plaintiff in his said business, and unlaw¬ 
fully and wrongfully detained said property from the 
plaintiff. 

13. Plaintiff has been informed and believes, and, 
therefore, alleges on information and belief that defend¬ 
ant in the conduct of his said moving and storage busi¬ 
ness since December 8, 194G has rented space in plain¬ 
tiff’s said property to his customers for storage purposes 
and derived rentals therefrom; and that defendant other¬ 
wise has occupied and used plaintiff's said property in 
the conduct of his said business and derived a profit from 
such occupation and use. 

14. The defendant has not accounted to the plaintiff 
for such mesne profits so derived from the occupation 
and use of plaintiff’s said property; and defendant has 
not accounted to plaintiff for the clear value of the use 
and occupation of the plaintiff’s said property so occu¬ 
pied and used by him. 

15. For the purpose of determining the amount of 
defendant’s liability to the plaintiff for the mesne profits 
so derived by defendant for the unlawful use and occu¬ 
pation of plaintiff’s said property in defendant’s said 
moving and storage business, as aforesaid, plaintiff de¬ 
mands an accounting by the defendant to the plaintiff 
for the mesne profits derived by him in his said business 
from the use and occupation of plaintiff’s said property 
for the period beginning on December 9, 1946 and ending 
on the date of judgment herein. 

16. Plaintiff is now the sole owner of said property 
described in paragraph 7 hereof, and at all times 

123 since December 2, 1938 plaintiff has been the sole 
owner thereof. 

17. Prior to the institution of this suit, plaintiff 
orally and in writing asserted complete ownership of 
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her said property and demanded the possession thereof 
from the defendant, copies of plaintiffs writings being 
attached hereto and marked Exhibits C and D, respec¬ 
tively. 

IS. The defendant has refused to surrender the pos¬ 
session of plaintiff's said property to her. 

19. The plaintiff is entitled to the possession of said 
property owned by her, and the defendant has no right, 
legal or equitable, to the possession of plaintitf’s said 
property. 

20. The plaintiff has been damaged by the refusal of 
defendant to give her possession of her said property in 
that she has lost the use thereof for a long period of 
time. The damages sustained by the plaintiff are equal 
to the mesne profits derived by defendant from the un¬ 
lawful use and occupation of plaintitf’s said property 
beginning on December 9, 1946 and ending on the date 
of judgment herein; or said damages are equal to the 
clear value of the unlawful use and occupation of plain¬ 
tiff’s said property in his said business beginning on 
December 9, 1946 and ending on the date of judgment 
herein. 

21. Prior to the institution of this suit, plaintiff de¬ 
manded payment by defendant of said mesne profits, or 
for the clear value of the use and occupation of plain¬ 
tiff’s said property beginning on December 9, 1946 and 
ending on the date of judgment herein, copies of plain¬ 
tiff’s written demands therefor being attached hereto and 
marked Exhibits C and D; but the defendant has refused 
to pay the same or any part thereof. 

22. Plaintiff is entitled to, and defendant is now in¬ 
debted to plaitniff for, the mesne profits derived by de¬ 
fendant from the unlawful use and occupation of plain¬ 
titf's said property in his said business beginning on 
December 9, 1946 and ending on the date of judgment 



herein; or plaintiff is entitled to, and defendant is in¬ 
debted to plaintiff for, the clear value of the unlawful 
use and occupation of plaintiff’s said property in de¬ 
fendant’s said business beginning on December 9, 1946 
and ending on the date of judgment herein. 

124 23. Prior to the institution of this suit, plaintiff 

demanded in writing that defendant pay her for 
such waste or injury to her said property as she may 
have sustained by reason of defendant's unlawful use, 
occupation and detention thereof, a copy of plaintiff’s 
written demand therefor being attached hereto and 
marked Exhibit D; but defendant has refused to pay the 
same or any part thereof to the plaintiff. 

24. Plaintiff is entitled to, and defendant is indebted 
to plaintiff for, such damages for waste or injury to 
plaintiff’s said property which she may have sustained 
by reason of defendant’s unlawful use, occupation and 
detention of plaintiff’s said property beginning on De¬ 
cember 9, 1946 and ending on the date of judgment herein. 

WHEREFORE, plaintiff demands judgment against 
defendant, William L. Curies, and also against William 
L. Curies trading as William L. Curies Movers: 

1. For the possession of said premises, improvements 
and building thereon, located in the rear of Xo. 137-139 
D Street, X. E., Washington, D. C., and known as Lot 48 
in M. Chubb’s Subdivision, in Square 724, as per plat 
thereof recorded in the office of the Surveyor for the Dis¬ 
trict of Columbia. 

2. For an accounting as to mesne profits derived by 
defendant in connection with his said business, in so far 
as said mesne profits were derived by the defendant from 
the unlawful use, occupation and detention of plaintiff’s 
said property described above, for the period beginning 
December 9, 1946 and ending with the date of judgment 
herein. 
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3. For the mesne profits realized by defendant in his 
said business from the unlawful use, occupation and de¬ 
tention of plaintiffs said property for the period begin¬ 
ning December 9, 1946 and ending with the date of judg¬ 
ment herein. 

4. For the clear value of the unlawful use, occupation 
and detention of plaintiffs said property beginning on 
December 9, 1946 and ending on the date of judgment 
herein. 

5. For damages for waste or injury to plaintiff’s said 
property resulting from defendant’s unlawful use, occu¬ 
pation and detention of plaintiff’s said property begin¬ 
ning on December 9, 1946 and ending on the date of 

judgment herein. 

125 6. For the costs of this action. 

7. For such other relief as to the court may 
seem proper. 

/s/ Mrs. Ruth A. Curies 
Ruth A. Curies 
/s/ William R. Fitch 
William R. Fitch 
and 

/s/ Walter E. Barton 
Walter E. Barton 
Attorneys for Plaintiff 
Investment Building 
Washington 5, D. C. 

NA 8-9358 
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COPY Exhibit B 

IX THE CIRCUIT COURT OF THE 
SIXTH JUDICIAL CIRCUIT OF THE STATE OF 
FLORIDA IX AXD FOR PIXELLAS COUXTY 

IN CHAXCERY NO. 29,607 

RUTH A. CURLES, Plaintiff, 


vs. 

WILLIAM L. CURLES, Defendant. 

FIXAL DECREE 

This cause came on this day to be heard upon the 
Bill of Complaint, answer, testimony taken before a 
General Master in Chancery, and the report, findings and 
recommendations of said master, and the testimony taken 
before the open Court, and the Court being fully advised 
in the premises; 

IT IS ORDERED, ADJUDGED AXD DECREED 
That the findings and recommendations of said master 
be, and they are hereby confirmed and approved. 

IT IS FURTHER ORDERED, ADJUDGED AXD 
DECREED That the bonds of matrimony heretofore 
entered into and now existing between the plaintiff, Ruth 
A. Curies, and defendant, William L. Curies, be, and the 
same are hereby dissolved and set aside, and the said 
plaintiff be, and she is hereby granted an absolute di¬ 
vorce a vinculo matrimonii from the said defendant. 

IT IS FURTHER ORDERED, ADJUDGED AXD 
DECREED that the agreement executed by plaintiff and 
defendant, filed in evidence as Plaintiff’s Exhibit 1, be, 
and the same is hereby approved, ratified and confirmed 
by the court, insofar as the defendant agrees to pay to 
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the plaintiff the sum of $4,000.00 in lieu of any alimony 
or support, and for settlement of all her claims against 
him for support, maintenance or otherwise. 

DONE AND ORDERED in Chambers, at St. Peters¬ 
burg, Pinellas County, Glorida, this 8th day of Decem¬ 
ber, 1946, A. D. 

/s/ Victor O. Wehle 
Circuit Judge 

# # # • • 

133 Filed Mar. 7, 1955 Harry M. Hull, Clerk 

# • # • • 

ANSWER OF DEFENDANT 
First Defense 

This Court lacks jurisdiction to determine the issues 
herein involved. 

Second Defense 

Plaintiff's complaint fails to state a cause of action 
upon which any relief may be granted. 

Third Defense 

The defendant admits that beginning January 1937 and 
until late 1954 he had been individually engaged in the 
moving and storage business, in which business he used 
and adopted several trade names. The aforesaid busi¬ 
ness was substantial and from time to time required in 
the conduct thereof numerous trucks, trailers, vans and 
motor vehicles, all of which were regularly registered and 
titled in his individual name. 

The defendant admits that he and plaintiff were here¬ 
tofore married on April 15, 1929, and that thereafter, on 
December 8, 1946, plaintiff obtained a divorce from the 
defendant in the Circuit Court for Pinellas County, 
Florida. 


Defendant further admits that while he and plaintiff 
were residing together as husband and wife, the plaintiff 
did acquire by deed the fee simple title in and to prem¬ 
ises rear of 137-139 - D Street, X. E., Washington, 
134 D. C., otherwise described as Lot 4S, Square 724. 

The defendant avers, however, that said premises 
had been originally acquired by him under a contract of 
purchase, dated December 24, 1936, for a purchase price 
of $3,500.00, all of which purchase price was duly paid 
and provided for by the defendant without contribution 
thereto by the plaintiff. Defendant avers that for the 
purpose of convenience title was originally taken unto 
this land by plaintiff and defendant as tenants by the 
entirety. 

The defendant avers that thereafter, and purely for the 
purpose of protecting defendant’s minor children and his 
then wife, the plaintiff herein, and not as a gift or other¬ 
wise, and with no intention that the conveyance unto his 
aforesaid wife be other than as a straw conveyance or as 
a trustee for defendant’s sole use and benefit and con¬ 
venience, the sole title to the land and premises referred 
to was, on or about December 2, 193S, conveyed unto the 
plaintiff in whom such title has at all times thereafter 
remained of record. 

Defendant avers that continuously since his original 
acquisition of these premises, pursuant to his contract 
therefor, in December 1936, the defendant has used and 
occupied said premises for the purpose of storing goods 
and wares belonging to his customers in the conduct of 
defendant’s moving and storage business. Defendant 
solely and without any contribution whatever thereunto 
by the plaintiff has himself paid all taxes, assessments 
and maintenance costs, including insurance on the land 
and premises herein concerned without any contribution 
thereunto by the plaintiff. 
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The defendant admits that on September 16, 1946, he 
entered into a property settlement agreement with the 
plaintiff in terms as set forth in plaintiffs Exhibit A. 
Defendant avers, however, that such agreement was not 
intended by either of the parties to in any manner va¬ 
cate or avoid the trusteeship or straw title to the land 
and premises vested in the plaintiff, it being defendant's 
understanding and intent that at any time a reconvey¬ 
ance of these land and premises was requested by him, 
plaintiff would, upon request therefor, reconvey 
135 the same. 

Defendant avers that, in addition to the property 
above described, other real estate was similarlv titled and 
subsequent to the property settlement agreement and 
decree of divorce between the parties, plaintiff herein, 
without reservation, and upon request of the defendant, 
has reconveyed such other property and that it was not 
until a few weeks prior to institution of this action that 
plaintiff on any occasion ever claimed or asserted any 
right, title or interest in the land and premises herein 
concerned other than that as straw owner or record title 
owner for the use and benefit of the defendant 

The defendant admits that at all times subsequent to 
the decree of divorce referred to in plaintiff’s complaint, 
said defendant did use and occupy the premises herein in 
the conduct and operation of his moving and storage 
business, but denies that it was without the knowledge, 
acquiescence or consent of the plaintiff, and denies that 
his use and occupancy was at any time unlawful or 
without right, and denies that the plaintiff has any right 
whatever unto the land and premises which have been 
unlawfully or wrongfully detained from the plaintiff by 
the defendant. 

The defendant admits that in the conduct of his mov¬ 
ing and storage business he has continuously and with- 
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out interruption from the time of acquisition of the 
premises until the filing of plaintiff's complaint herein 
rented space in the premises to defendant’s customers 
for storage purposes and has derived substantial rentals 
therefrom. 

The defendant admits that he has on no occasion ac¬ 
counted to the plaintiff for any profits derived from his 
use or occupancy of the premises and avers that he was 
under no obligation so to do, he having at all times been 
the true and lawful equitable owner thereof and having 
been solely entitled to the profits derived therefrom. 

The defendant admits that immediately prior to insti¬ 
tution of this suit, plaintiff began to assert claims of 
ownership legal and equitable in and to the property 
above described and that defendant has, for the reasons 
herein stated, refused to surrender possession of the 
property unto the plaintiff. 

136 The defendant further admits that immediately 
prior to institution of this action, the plaintiff de¬ 
manded payment to her for waste and injury to the 
property herein, which payment defendant has likewise 
declined for the reasons hereinbefore stated. 

Fourth Defense 

For further defense to plaintiff’s complaint herein, 
defendant avers that the plaintiff is precluded from re¬ 
covering herein by virtue of laches. 

Fifth Defense 

For further defense to plaintiff’s complaint herein, de¬ 
fendant avers that the plaintiff is precluded from re¬ 
covering herein by virtue of waiver and/or estoppel. 




18 A 


COUNTER-CLAIM OF DEFENDANT 

Comes now, William L. Curies, Defendant, herein, and 
by way of counter-claim against the plaintiff, said de¬ 
fendant avers as follows: 

1. Defendant and plaintiff were duly and lawfully 
married on April 15, 1929, and remained so married, un¬ 
til December S, 1946, on which date plaintiff herein, being 
then a resident of Pinellas County, Florida, obtained a 
decree of absolute divorce from the defendant. 

2. During the period defendant and plaintiff were 
husband and wife, and from January, 1937, until the 
filing of this suit, defendant was engaged in business 
on his own behalf and as the sole owner, proprietor and 
operator of a moving and storage business for which 
business defendant obtained and owned interstate rights 
issued by the Interstate Commerce Commission. 

3. During the same period, except upon occasions 
during which plaintiff without justification or excuse de¬ 
serted defendant, plaintiff was occupied as a housewife, 
supervising the operation and maintenance of a home 
for herself, the defendant, and their six children. 

4. On various dates while defendant and plaintiff were 
lawfully married and living together as husband and 
wife, defendant contracted for and purchased several 
parcels of real estate in the District of Columbia, and in 
King George County, Virginia. In each instance, defend¬ 
ant alone, executed the contracts of purchase, and in each 
instance defendant from his sole funds made all pay¬ 
ments necessary to acquire said properties, and after 
such acquisition to pay all of the expenses including 
taxes, insurance and maintenance for said properties. 
Similarly, from the dates of acquisition until the present 
time, defendant alone, has received all of the income 
derived from either the use or occupancy of said prop- 
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erties, and until the institution of this action, plaintiff 
has made no claim or demand therefor, nor has any 
account thereof been provided plaintiff. 

5. The defendant avers that although he paid the full 
consideration for said properties he was desirous of pro¬ 
tecting his former wife, the plaintiff and his children in 
their security against claims of creditors of his business, 
or of persons who might be injured in its conduct by any 
of his vehicles, and being unable at the time title was 
taken to said properties to obtain as full insurance cov¬ 
erage as he then desired, he did for his own purposes, 
and not by way of gift, or otherwise cause the titles to 
the properties hereinafter enumerated to be taken either 
solely in plaintiff’s name, or as tenant by the entirety 
between plaintiff and defendant. Such properties and the 
titles thereto are as follows: To premises rear of 137- 
139 D Street, N. E., Lot 48, Square 724, title in plain¬ 
tiff’s name alone; to premises 1251 You Street, S. E., Lot 
-, Square 5774, title in plaintiff’s name and defend¬ 
ant’s as tenants by the entirety, and approximately eight 
hundred (S00) acres in King George County, Virginia, 
title in plaintiff’s name and defendant’s as joint tenants 
with full common law rights of survivorship. 

6. The aforesaid property, rear of 137-139 D Street, 
N. E., has at all times since its acquisition been used by 
defendant for the purposes of his moving and storage 
business, the property in King George County, Virginia, 
has at all times since its acquisition been used by de¬ 
fendant for the purposes of farming and breeding and 
training thorough-bred horses for business purposes, and 

the premises at 1251 You Street, S. E., have at all 
138 times subsequent to its acquisition been used as a 

dwelling by defendant and his children. Plaintiff 
has at no time contributed toward nor paid any of the 
upkeep or expenses of the businesses conducted upon said 
properties nor of said properties, nor has plaintiff at any 
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time exercised any dominion or control over the same. 
Defendant’s use and occupancy of the same has at all 
times been open and notorious. 

7. Prior to obtaining her decree of divorce in Florida 
from defendant, plaintiff sought and obtained from de¬ 
fendant a settlement which contemplated all provision 
for her care and support, and which while entitled 
“Property Settlement Agreement”, did not, nor was it 
intended by defendant to be a settlement upon his wife 
of any of defendant’s legal or equitable rights of owner¬ 
ship to the properties hereinbefore enumerated or of any 
other real properties, it being defendant’s understanding 
that although portions of the titles to the properties 
herein concerned were outstanding of record in plaintiff 
that he could not, at the date of execution of the said 
agreement have said titles revested in him, since they 
would still to all intents and purposes be subject to rights 
of plaintiff until at least after a decree of divorce. The 
said decree of divorce, does reflect the acceptance by 
plaintiff of a cash payment in extinguishment of all of 
plaintiff’s rights against defendant for support, mainte¬ 
nance or otherwise. Defendant avers that “or otherwise” 
refers to the claims which plaintiff has now asserted 
against him for ownership in the properties concerned 
in this action. 

8. Defendant further avers that subsequent to the 
decree of divorce above referred to, he did on occasion 
request of plaintiff that she excute conveyance of other 
real property held similarly to that herein, and that 
upon such request, plaintiff did reconvey the same with¬ 
out claim or demand or charge therefor, for which rea¬ 
son defendant was led to, and did assume that so long 
as he continued to pay all of the expenses incidental to 
continued ownership of the properties herein, plaintiff 
would likewise upon request convey them. 
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139 9. Defendant avers that he recently entered into 

a contract for the sale of all of his moving and 
storage business including premises 137-139 D Street, 
X. E., as used in said business, and that he did there¬ 
upon call upon plaintiff for a deed of conveyance of title 
thereto, but that plaintiff failed and refused so to do, 
but did thereupon for the first time claim and assert 
that she and she alone was the sole owner thereof, as a 
result of which defendant has been unable to complete 
his sale of his business. 

10. Defendant further avers that he has been advised 
by plaintiff that she proposes to institute a further action 
in King George County, Virginia, to endeavor to estab¬ 
lish rights of legal and equitable ownership in the realty 
located in that County. 

WHEREFORE, the premises considered, defendant 
prays judgment herein as follows. 

1. A declaratory judgment determining that plaintiff 
has no ownership, legal or equitable in any of the prop¬ 
erties set forth herein. 

2. That judgment be entered herein divesting plain¬ 
tiff of all of her right, title or interest, claimed or other¬ 
wise in or to any of the properties herein. 

3. Alternatively that plaintiff herein be declared to be 
trustee of said properties for the use and benefit of the 
defendant insofar as any interest of plaintiff therein ap¬ 
pears of record. 
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4. For such other and further relief as may seem 
meet and proper. 


WHITEFORD, HART, CARMODY & WILSON, 


By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr., 

815 - 15th Street, N. W. 
Washington, D. C. 
Attorneys for Defendant, 


Copy of the foregoing answer and counterclaim mailed 
postage prepaid, March 6, 1955, addressed to Barton & 
Fitch, Esquires, Investment Building, Attorneys for 
Plaintiff, 

Harry L. Ryan, Jr., 

Of Counsel for Defendant, 


140 Filed Mar. 25, 1955 Harry M. Hull, Clerk 


PLAINTIFF'S REPLY TO 
DEFENDANT'S COUNTERCLAIM 


The plaintiff 
herein : 


replying to defendant’s counterclaim 
First Defense 


1, 2, 3. Admits the allegations contained in para¬ 
graphs 1, 2, and 3 of defendant’s counterclaim, except 
that plaintiff is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegation 
in paragraph 2 that defendant obtained and owned inter¬ 
state rights issued by the Interstate Commerce Com¬ 
mission; and plaintiff denies the allegation in paragraph 
3 that plaintiff without justification or excuse deserted 
defendant. Plaintiff avers that defendant deserted plain¬ 
tiff and that plaintiff was granted an absolute divorce 
from defendant on account of his desertion of her. 


■ 


23 A 


4. Denies the allegations contained in paragraph 4 of 
said counterclaim, except plaintiff admits that defendant 
alone has received all of the income from the use and 
occupancy of said properties and that defendant has 
rendered no account to the plaintiff of the income there¬ 
from. Plaintiff avers that she is entitled to recover from 
defendant for the use and occupany of said properties 
or for the fair rental value thereof to the extent of her 
interest therein as set forth in paragraph 5 below. 

5. Denies the allegations contained in paragraph 5 of 
said counterclaim, except that plaintiff admits that title 
to premises rear of 137-139 D Street N. E., Lot 4S in 
Square 724, is in the name of plaintiff alone; admits that 
title to premises 1251 U Street S. E., Lot 977 in Square 
5773, and to approximately 521 of the approximately 800 
acres of land in King George County, Virginia is in the 

names of plaintiff and defendant. Plaintiff avers 
141 that she is the legal and equitable owner of: (1) 

the entire premises rear of 137-139 D Street X. E., 
Lot 48 in Square 724, and (2) an undivided one-half 
interest in and to: (a) premises 1251 U Street S. E., 
D. C., and (b) the approximately 521 acres of land in 
King George County, Virginia. 

6. Admits the allegations of paragraph 6 of said 
counterclaim, except plaintiff denies that premises 1251 
U Street S. E., D. C., has at all times subsequent to its 
acquisition by plaintiff and defendant, been used as a 
dwelling by defendant; denies that plaintiff has at no 
time contributed or paid any of the upkeep or expenses 
of the business conducted upon said properties described 
in paragraph 5 above; denies that plaintiff has at no 
time contributed or paid any of the upkeep or expenses 
of said properties. Plaintiff avers that she contributed 
and paid a portion of the expenses of said business and 
of said real properties in the District of Columbia and 
in King George County, Virginia, through the use by 
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defendant of plaintiff's interests in said properties with¬ 
out compensation therefor by the defendant to the plain¬ 
tiff. 

7. Denies the allegations contained in paragraph 7 of 
said counterclaim, except plaintiff admits that the decree 
of divorce approved, ratified and confirmed the provision 
of the property settlement agreement insofar as the de¬ 
fendant agreed to pay to plaintiff the sum of $4,000.00 
in lieu of any alimony or support, and for settlement of 
all of plaintiff's claims against defendant for support, 
maintenance or otherwise. Plaintiff avers that the words 
“or otherwise” refer only to claims similar to claims for 
support and maintenance, and that such words have no 
reference whatever to claims in respect to real property. 
Plaintiff further avers that under the terms of said prop¬ 
erty settlement agreement plaintiff and defendant each 
retained the property which he or she, respectively, 
owned at the date of said agreement, and that each re¬ 
leased, acquitted, quitclaimed, discharged and renounced 
unto the other any and all claims, rights, title and in¬ 
terest, including that of inheritance, dower and curtesy 
which either then had or in the future might have in 
any property or estate of the other, including real, per¬ 
sonal or mixed property then owned or thereafter ac¬ 
quired. 

142 S. Denies the allegations contained in para¬ 
graph 8 of said counterclaim, except plaintiff ad¬ 
mits that she conveyed to defendant title to premises 
known as 1325 U Street S. E., D. C., Lot 945 in Square 
5774, on December 10, 1946, title to which was in plain¬ 
tiff’s name alone; but plaintiff avers that said property 
was conveyed by plaintiff to defendant in consideration 
of the payment by defendant to plaintiff of said $4,000.00 
provided for in said property settlement agreement and 
said decree of divorce; and plaintiff further alleges that 
said $4,000.00 was delivered to her and that said deed 


25 A 


and said property settlement agreement, both bearing her 
signature, were delivered to defendant simultaneously on 
December 10, 194G as a single transaction, two days fol¬ 
lowing the date of said decree of divorce. 

Plaintiff further admits that on April 21, 1949 she 
signed a deed to certain property known as Parcel 153/ 
105 in records of the Assessor of the District of Colum¬ 
bia, which was in the names of the plaintiff and the de¬ 
fendant, without receiving any consideration therefor; 
but plaintiff avers that she did so under the circum¬ 
stances and conditions shown in plaintiff's counterclaim 
against defendant which are set forth hereinafter and 
made a part hereof by reference. 

9. Plaintiff is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegation 
in paragraph 9 of said counterclaim that defendant re¬ 
cently entered into a contract for sale of all of the moving 
and storage business, including premises rear of 137-139 
D Street X. E., D. C.; plaintiff admits that defendant 
called upon plaintiff for a deed of conveyance of said 
premises, and that plaintiff failed and refused to sign 
such deed unless she were paid the full value thereof, 
together with just compensation for the use and occu¬ 
pancy thereof by defendant from and after December S, 
194G, the date of plaintiff’s divorce from defendant, to 
date of payment, which defendant refused to do. Plain¬ 
tiff admits that she then, for the first time, claimed and 
asserted that she alone was the sole owner of said prop¬ 
erty,; but plaintiff avers that there was no obligation on 
her part to claim or assert that she alone was the owner 
of her own property; plaintiff is without knowledge or 
information sufficient to form a belief as to the truth 
of the allegation that defendant was unable to complete 
the sale of his said business as a result of plain- 
143 tiff’s failure and refusal to sign said deed: but 
plaintiff alleges that she did not agree to sign such 
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deed and that she was under no obligation to do so. 

10. Plaintiff denies the allegations of paragraph 10 of 
said counterclaim, except she admits that she advised 
defendant that she proposed to institute an action in 
King George County, Virginia, for partition and sale of 
the approximately 521 acres of land located in said county 
which is in the names of plaintiff and defendant; and 
plaintiff avers that on March 14, 1955 she filed such a 
suit in the Circuit Court of King George County, State 
of Virginia, and that a copy of the complaint filed in said 
action has been served on the defendant. Plaintiff fur¬ 
ther avers that said land is located within the jurisdic¬ 
tion of the Circuit Court of King George County, Vir¬ 
ginia: that said court has jurisdiction of said action for 
partition and sale and distribution of proceeds of sale, 
of said land; and that this court does not have jurisdic¬ 
tion of such an action for partition and sale of Virginia 
property and distribution of the proceeds thereof in ac¬ 
cord with Virginia law. 

Second Defense 

The said counterclaim fails to state a claim against 
plaintiff upon which relief can be granted. 

Third Defense 

Defendant is precluded from recovering under his 
counterclaim by virtue of laches. 

Fourth Defense 

Defendant is precluded from recovering under his 
counterclaim by virtue of waiver and/or estoppel. 

Fifth Defense 

The alleged trust or trusts in respect of premises (1) 
rear of 137/139 D Street X. E., (2) 1251 U Street S. E., 
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both in D. C., and (3) the approximately 521 acres of 
land in King George County, Virginia, were not 
144 created pursuant to any oral or written agreement, 
express or implied, on the part of the plaintiff. 

Sixth Defense 

The alleged agreement on the part of the plaintiff to 
reconvey said lands to the defendant at his request, re¬ 
ferred to in Fifth Defense above, was not to be per¬ 
formed within the space of one year from the date of 
the alleged making thereof, and was not in any writing 
signed by the plaintiff. 

Seventh Defense 

The said trust or trusts allegedly created by defend¬ 
ant for his own benefit with respect to premises (1) rear 
of 137-139 D Street S. E., (2) 1251 C. Street S. E., both 
in D. C., and (3) the approximately 521 acres of land in 
King George County, Virginia, were not in any writing 
or writings signed by defendant. 

Eighth Defense 

The alleged grant or grants by defendant of an alleged 
trust or alleged trusts for defendant’s own benefit in re¬ 
spect of premises (1) rear of 137-139 D Street X. E.. Lot 
48 in Square 724, (2) 1251 U Street S. E., both in D. C., 
and (3) the approximately 521 acres of land in King 
George County, Virginia, were not in any writing or 
writings signed by defendant. 

Ninth Defense 

The alleged trust or trusts in respect of premises (1) 
rear of 137-139 D Street X. E., Lot 4S in Square 724, 
(2) 1251 T T Street S. E., Lot 977 in Square 5773, both in 
D. C., and (3) the approximately 521 acres of land in 


23 A 


King George County, Virginia, were not in any writing 
or writings signed by the plaintiff. 

Tenth Defense 

The property settlement agreement entered into by and 
between the plaintiff and defendant, dated September 16, 
15)46, established the complete and final agreement be¬ 
tween plaintiff and defendant in regard to said respective 
properties, and said agreement may not be modified or 
changed in any respect by any understandings or nego¬ 
tiations between the plaintiff and the defendant prior to 
September 16, 1946. 

Eleventh Defense 

The property settlement agreement entered into be¬ 
tween plaintiff and defendant dated September 16, 1946 
constituted the complete and final agreement between 
plaintiff and defendant in regard to their respective 
properties and said agreement may not be modified or 
changed in any respect by any understanding not in 
writing signed by both parties, or by any act of either 
plaintiff or defendant subsequent to the execution of said 
agreement. 

Twelfth Defense 

If defendant’s interpretation of said property settle¬ 
ment agreement dated September 16, 1946 be correct, then 
plaintiff avers that said agreement is void and plaintiff 
asks the court to declare the same to be null and void on 
the ground that it was obtained by misrepresentation and 
fraud whereby plaintiff was induced to surrender her 
own property and her dower and other rights in defend¬ 
ant’s property to him without any consideration whatso¬ 
ever. 

• • * • • 
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151 Filed May 19, 1955 Harry M. Hull, Clerk 

PLAINTIFF'S AMENDED COUNTERCLAIM 

Comes now the plaintiff by leave of Court and amends 
her counterclaim heretofore filed herein, and avers as 
follows: 

1. Plaintiff and defendant were lawfully married on 
April 15, 1929, and remained married until December S, 
1946, on which date plaintiff obtained a decree of abso¬ 
lute divorce from defendant, a copy of which is attached 
to plaintiff's complaint as Exhibit B, and is made a part 
hereof by reference. 

2. Under date of September 16, 1946, in anticipation 
of said decree of divorce, plaintiff and defendant entered 
into a property settlement agreement which is attached 
to plaintiff’s complaint as Exhibit A and made a part 
hereof by reference. 

3. During the period when defendant and plaintiff 
were husband and wife, certain properties were acquired, 
the titles to which at the date (a) of said property settle¬ 
ment agreement and (b) of said decree of absolute di¬ 
vorce, were as follows: 

(A) Rear of 137-139 D Street N. E., Washington, D. C., 
known as Lot 4S, in Square 724, title in sole name of 
plaintiff: 

(P>) 1325 U Street S. E., Washington, D. C., Lot 945, 
Square 5774, title in sole name of plaintiff: 

(C) 1251 U Street S. E., Lot 977, Square 5773, title in 
joint names of plaintiff and defendant as tenants by the 
entireties: 

(D) Parcel 153/105 according to Assessor’s Office Rec¬ 
ords, title in joint names of plaintiff and defendant as 
tenants by the entireties; and 
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(E) Approximately 521 acres of land in King George 
County, Virginia, title in joint names of plaintiff and 
defendant as tenants by the entireties or with right of 
survivorship, said property not being involved in this 
suit. 

4. By virtue of said decree of absolute divorce the 
plaintiff and defendant became by operation of law the 
owners as tenants in common of the properties thereto¬ 
fore held by them as tenants by the entireties, each 

152 with an undivided one-half interest therein, viz., 
1251 r Street S. E., and Parcel 153/105. 

5. On or about April 12, 1949 defendant transmitted 
by letter to the former attorneys of plaintiff in Florida 
in said divorce action, a deed dated April 11, 1949 to 
said Parcel 153/105 with the representation that said 
property belonged to the defendant and that plaintiff was 
required by the terms of said property settlement agree¬ 
ment to sign said deed to clear the title to defendant’s 
property for sale; that said representation was false and 
fraudulent in that plaintiff then owned an undivided one- 
half interest in said property; and that defendant knew 
that said respresentation was false and fraudulent at the 
time it was so made to plaintiff’s former attorneys and 
to plaintiff. 

G. Plaintiff signed said deed to said Parcel 153/105, 
relying upon the false and fraudulent representation of 
defendant that said property belonged to him alone, and 
that plaintiff was required by the terms of said property 
settlement agreement to sign said deed in order to clear 
the title to defendant’s said property for the proposed 
sale. 

7. Plaintiff did not discover that the aforesaid repre¬ 
sentation of defendant was false and fraudulent until on 
or about January G, 1955, when an examination by her 
attorney of the deed of conveyance of said Parcel 153/105 
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dated May 2, 1945, disc-losed that title to said property 
was in the joint names of plaintiff and defendant at the 
date of said sale, and not in the sole name of defendant 
as defendant had represented to plaintiff. 

8. Plaintiff is informed and believes and therefore 
alleges on information and belief that defendant received 
the sum of $14,250.00 on the sale of said Parcel 153/105: 
and plaintiff avers that one-half of said proceeds of sale, 
or $7,125.00, belongs to plaintiff on account of her un¬ 
divided one-half interest therein. 

9. By virtue of the foregoing facts and circumstances, 
defendant became a trustee for plaintiff with respect to 
one-half of said proceeds of sale, or $7,125.00. Defendant 
has failed to disavow said trust; and he has failed to pay 
plaintiff said sum of $7,125.00 or any part thereof, al¬ 
though plaintiff has made demand upon defendant for 
payment thereof, together with interest thereon at the 
legal rate from Mav 3, 1949 when the sale was closed, 
to date of judgment herein for all which defendant is 
now liable. 

10. Plaintiff is informed and believes and tliere- 
153 fore alleges on information and belief that on or 
about April 11, 1941 a deed of trust was placed on said 
premises at rear of 137/139 D Street X. E., Lot 48 in 
Square 724, to secure a note of $3,000.00; that said note 
has been paid, but defendant has not caused said deed 
of trust to be released, as he should have done. 

11. Said property 1251 L T Street S. E., Lot 977, Square 
724, is not divisible in kind and therefore cannot be 
divided without loss or injury to plaintiff and defendant: 
and it is to the best interest of both plaintiff and de¬ 
fendant that said property and estate be sold and the 
money arising therefrom be divided between them accord¬ 
ing to their respective interests. 

WHEREFORE, plaintiff demands judgment against 
defendant under her counterclaim: 
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1. A declaratory judgment that premises in rear of 
137-139 D Street X. E., is free and clear of all liens; that 
plaintiff is sole owner, and that defendant has no prop¬ 
erty therein; 

2. A declaratory judgment that plaintiff and defend¬ 
ant each owns an undivided one-half interest in and to 
premises 1251 U Street S. E., as tenants in common; 

3. That said premises 1251 U Street S. E. be sold for 
purposes of partition and division of the proceeds be¬ 
tween plaintiff and defendant in accordance with their 
respective interests; 

4. That a trustee or trustees be appointed to sell said 
premises 1251 U Street S. E., and make distribution of 
the proceeds of sale as the Court shall order.; 

5. That defendant be declared to be a trustee for the 
use and benefit of plaintiff of one-half of the proceeds 
derived by defendant on the sale of said premises Parcel 
153/105: ’ 

G. For the sum of $7,125.00 together with interest 
thereon at the legal rate (G% per annum) from May 3, 
1949 to date of judgment herein; 

7. For the costs of this action: 

S. For such further and other relief as to the Court 
may seem meet and proper. 


/s/ Ruth A. Curies 
Ruth A. Curies 

/s/ Walter E. Barton, and 
Walter E. Barton 
/s/ William R. Fitch 
William R. Fitch 
Attorneys for Plaintiff 
Investment Building, 

Washington 5, D. C. 
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155 Filed June 27, 1955 Harry M. Hull, Clerk 


ORDER DENYING MOTION TO STRIKE 
ALL ALLEGATIONS TO REAL ESTATE SITUATED 
IN KING GEORGE COUNTY, VIRGINIA 
FROM DEFENDANT’S COUNTERCLAIM 

This matter having come before the Court on plaintiff’s 
motion to strike from defendant’s counterclaim, all alle¬ 
gations pertaining to real estate located in King George 
County, Virginia, defendant’s opposition to said motion 
and argument of counsel, and it appearing to the Court 
that both parties to the action are before the Court and 
that the action is an equitable one, wherefore each of the 
parties are subject to order of the Court for the enforce¬ 
ment of its decrees herein, • • # 

ORDERED That plaintiff's motion to stike all allega¬ 
tions concerning the real estate located in King George 
Count}’, Virginia, from defendant’s counterclaim herein 
be, and the same hereby is denied. 

Edward M. Curran 
Judge 

Copy mailed June 23rd, 1955, to 

Barton & Fitch, Esquires, 

Attorneys for plaintiff. 

/s/ Harry L. Ryan, Jr. 

Of Counsel for Defendant 
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• • • • 

DEFENDANT’S ANSWER TO PLAINTIFF’S 
COUNTERCLAIM 

1. Defendant admits the allegations of paragraph one 
(1) of plaintiff's counterclaim. 

2(a). Defendant admits the allegations of paragraph 
two(a) (2(a)) of plaintiff's counterclaim but avers that 
the conveyance referred to therein 'was conditional and 
without consideration; that such conditions have never 
been eonsumated and that plaintiff now has no legal in¬ 
terest in said premises for the reasons set forth in de¬ 
fendant’s answer to plaintiff’s complaint which he hereby 
adopts and makes a part hereof by reference. 

2(b), (c), (d) and (e). Defendant restates the matters 
averred in paragraph 2(a) above. 

2.1 Defendant admits the conveyance alleged but 
adopts his answer to paragraph 2(a) above and further 
avers that if plaintiff claims any interest in the property 
herein referred to, that defendant has made full payment 
of the loan referred to in this paragraph and that the 
plaintiff has not repaid him therefor and, absent such 
payment, is entitled to no relief herein, insofar as such 
property is concerned. 

2.2 The defendant denies the allegations of this para¬ 
graph. 

2.3 The defendant denies the allegations of this para¬ 
graph. 

2.4 The defendant denies the allegations of this para¬ 
graph. 

2.5 The defendant denies the allegations of this para¬ 
graph. 
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3. The defendant denies the allegations of this para¬ 
graph. 

4. The defendant denies the allegations of this para¬ 
graph. 

158 

5. The defendant admits the allegations of this para¬ 
graph but avers that through mistake and inadvertanee 
and under the belief that plaintiff having no real inter¬ 
est in any of the properties concerned herein, would 
convey the same when called upon so to do, defendant en¬ 
tered into the same. 

6. Defendant denies the allegations of this paragraph. 

7. Defendant denies the allegations of this paragraph 
and avers that plaintiff, without reservation or con¬ 
sideration and solely because her obligation required her 
so to do, conveyed these premises when requested so 
to do by defendant. 

8. Defendant denies the allegations of this paragraph 
and restates the matters averred in the preceding para¬ 
graph and in his original answer herein. 

9. Defendant admits the statements attributed to him 
and avers that the same were truly the understanding of 
the parties hereto as plaintiff well knew, and denies that 
such statements were false or fraudulent. Defendant 
further again adopts the averments contained in paragraph 
7 above. 

10. Defendant denies the allegations of this paragraph. 

11. Defendant admits that he received the sum alleged 
herein, but denies that plaintiff is entitled to any part of 
the same. 

12. Defendant denies the allegations of this paragraph. 
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13. Defendant admits that the property referred to 
in this paragraph is not divisible in kind, but denies that 
plaintiff is entitled to any interest therein. 

WHITEFORD, HART, CARMODY & WILSON 

By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

S15-15tk Street, N. W. 

Attorneys for Defendant 

t t • • 

159 Filed Sep. 12, 1955 Harry M. Hull, Clerk 

• • • • 

DEFENDANT’S ANSWER TO PLAINTIFF’S 
AMENDED COUNTERCLAIM 

Conies now the defendant herein and for answer to plain¬ 
tiff's amended counterclaim said defendant avers as fol¬ 
lows : 

1. Defendant admits the allegations contained in para¬ 
graph one (1). 

2. Defendant admits that he entered into the agreement 
referred to, denies that the same was in anticipation of 
a divorce, and avers that, if so, the same was contrary to 
public policy and, as such, was null and void, and, further 
avers, that the same was not fully dispositive of the prop¬ 
erty rights of the parties in that it failed to revert defen¬ 
dant’s property rights to him, as the parties had agreed 
and as was his belief and intent in execution of the same. 

3. Defendant admits that the titles of the properties 
set forth in paragraph three (3) appeared of record, as 
alleged, but denies that these were the true and actual 
titles thereto for the reasons defendant has heretofore 
set forth in this action. 


4. The defendant denies the allegations of paragraphs 
four (4) through eleven (11) inclusive, and reavers the 
matters and facts hereinbefore by him stated in his plead¬ 
ings as furthed grounds of defense herein to said amended 
counterclaim. 

WHITEFORD, HART, CARMODY AND WILSON 

By /s/ Harry L. Ryan, Jr. 

Harrv L. Rvan, Jr. 

S15-15th Street, N. W. 

Washington 5, D. C. 

Attorneys for Defendant 

• * # * 

161 Filed Nov. 1, 1955 Harry M. Hull, Clerk 

• • # ♦ 

PRE-TRIAL STATEMENT 

This is an action: 

for a declatory judgment that plaintiff is the legal and 
equitable owner of certain real estate, including a ware¬ 
house located thereon, situated at the rear of 137-139 D 
Street, N. E., Washington, D. C 1 ., for ejectment, and for 
the clear value of the use and occupation; 

for a declaratory judgment that plaintiff and defendant 
each is the legal and equitable owner of an undivided one- 
half interest in and to certain premises at 1251 U Street, 
S. E., Washington, D. C., and for partition and sale 
thereof; and 

for a declatory judgment that plaintiff and defendant 
each was the legal and equitable owner of an undivided 
one-half interest in and to certain real estate known as 
Parcel 153/105, according to the Assessor’s records, at the 
time said property was sold by defendant, which was on 
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or about May 3, 1949, and for a decree that defendant 
thereby became and now is a trustee for plaintiff with 
respect to one-half of the proceeds of sale of said property, 
and for an accounting by defendant to plaintiff for one- 
half of said proceeds, together with legal interest thereon. 

Plaintiff and defendant were married on April 15, 1929. 
Plaintiff obtained a final decree of absolute divorce from 
defendant in the State of Florida, December S, 1946. 

Under date of September 16, 1946, plaintiff signed a 
“Property Settlement Agreement.” Said property settle¬ 
ment agreement became effective by delivery on or shortly 
after December 9, 1946. 

During the period when plaintiff and defendant were 
husband and wife, the following properties were acquired 
in fee simple title: 

162 (a) Rear of 137-139 D Street, N. E., acquired 

February 23, 1937 in the names of plaintiff and de¬ 
fendant as tenants by the entiteties, and on December 2, 
1938 conveyed to plaintiff in her sole name, and still held 
by plaintiff in her sole name. 

(b) 1325 U Street, S. E., acquired March 10, 1941 in 
the sole name of plaintiff. 

(c) 1251 U Street, S. E., acquired July 1,1943 by plain¬ 
tiff and defendant as tenants bv the entireties, and now 
held by them as tenants in common. 

(d) Parcel 153/105, acquired June 4, 1945 by plain¬ 
tiff and defendant as tenants by the entireties, after the 
divorce, dated December S, 1946, held by them as tenants 
in common, and sold bv defendant on or about Mav 3,. 
1949. 

(e) Approximately 521 acres of farm land in King 
George County, Virginia, were acquired by plaintiff and 
defendant as tenants by the entireties, and all of which are 
now, says plaintiff, held by them as tenants in common. 
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Plaintiff says at no time was it ever agreed between 
plaintiff and defendant, expressly or impliedly, that de¬ 
fendant was holding any or any parts of said properties in 
trust for defendant, or that she would convey said prop¬ 
erties, or any one or any parts of them, to him upon his 
request, or otherwise. 

During the period 1930—193S, plaintiff gave birth to 
six children of the parties hereto, all of whom are now 
living. 

Plaintiff says at the time of the marriage of plaintiff 
and defendant and for a number of years thereafter de¬ 
fendant was without cash except as earned; that she sup¬ 
plied defendant with her own funds, first with which to 
start a garage business, and later with which to pur¬ 
chase the necessary equipment to start a moving and 
storage business; that she supplied defendant with the 
greater part of the purchase price of the premises at rear 
of 137-139 D Street, N. E., and which defendant used 
for storage of private property on a rental basis in con¬ 
nection with his moving and storage business: that all 
together plaintiff says she supplied defendant with not 
less than $4,300.00 in cash out of her own funds, which was 
used for the above-named purposes. During the time 
plaintiff and defendant were husband and wife, plaintiff 
says she ably assisted defendant in connection with his 
moving and storage business. 

103 Since the date of said final decree of absolute di¬ 
vorce on December S, 1946 and up to the present 
time, plaintiff says, defendant has continued to use said 
warehouse premises at the rear of 137-139 D Street, N. E., 
without making any accounting to plaintiff for the use 
thereof; and that defendant has also continued to use said 
property at 1251 U Street, S. E., up until the present time. 

Plaintiff says on or about April 12,1949 defendant trans¬ 
mitted by letter to the former attorneys of plaintiff in 
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Florida in said divorce action, a deed dated April 11, 1949 
to said Parcel 153/105, with the representation that said 
property belonged to the defendant and that plaintiff was 
required by the terms of said property settlement dated 
September 16, 1946, to sign said deed in order to clear 
the title to defendant’s said property for sale, which said 
representation was false and fraudulent, and which de¬ 
fendant at the time knew to be false and fraudulent; that 
relying upon defendant's said false and fraudulent repre¬ 
sentation that said property belonged to defendant alone, 
plaintiff signed said deed and it thereupon was returned 
to defendant. According to information and belief, plain¬ 
tiff says defendant received approximately $14,250.00 for 
the sale of said property; and defendant never has ac¬ 
counted to plaintiff for any part of said proceeds. 

Plaintiff says that she did not discover that the afore¬ 
said representation of defendant was false or fraudulent 
until on or about January 6, 1955, when an examination 
of the records by her attorney disclosed that title to said 
property at the time of sale was in the joint names of 
plaintiff and defendant. 

Some time prior to August 10, 1954 defendant contrac¬ 
ted to sell his moving and storage business and intended 
to include in said sale plaintiff’s warehouse property in 
the rear of 137-139 D Street, N. E. Defendant demanded 
that plaintiff execute a deed conveying said property to 
one Louise Barbieri, without any consideration whatso¬ 
ever to plaintiff, on the representation that plaintiff 
was obligated to do so under the terms of said property 
settlement agreement dated September 16, 1946. Plain¬ 
tiff refused to sign said deed. 
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1G4 STATEMENT OF DEFENSES 

Defendant contends: 

That he provided all of the consideration paid for the 
properties involved; 

That he has had sole and exclusive possession of them; 

That he has paid all taxes, insurance and other charges 
for their upkeep; 

That such title as was ever placed in plaintiff was a 
straw title, plaintiff to be trustee thereof for defendant; 

That plaintiff and defendant intended by property set¬ 
tlement agreement that defendant would, upon request, 
be revested with sole title to said properties. 

Defendant denies any fraud and says that plaintiff has 
counsel upon whom she relied. 

Defendant relies on the Statute of Limitations, laches, 
waiver and estoppel. 

COUNTER-CLAIM OF DEFENDANT 

Defendant, relying upon the same grounds as constitute 
his defenses lias counter-claimed and asks: 

Declaratory judgment that plaintiff has no ownership, 
legal or equitable, in any of the properties herein involved; 

That plaintiff be adjudged to hold title in trust of de¬ 
fendant ; 

That plaintiff be ordered to convey her titles to said 
properties to defendant. 
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PLAINTIFF’S DEFENSE TO COUNTER-CLAIM 

OF DEFENDANT 

Plaintiff contends as follows: 

Defendant is precluded from recovering under his coun¬ 
terclaim by virtue of laches, waiver, and/or estoppel; 

Anv alleged trust claimed bv defendant to have been de- 
dared, created, or granted by him with respect to 
1G5 said properties, or any of them, is null and void in 
that it was not contained in any writing signed by 
defendant, as provided in Title 12, Sec. 303, D. C. Code, 
1051; 

Plaintiff is entitled to a declaratory judgment that she 
owns an undivided one-lialf interest in said property at 
1251 U Street, S. E.; that said property be partitioned 
and sold and that she receive one-half of the net proceeds 
thereof; 

Plaintiff is entitled to a declaratory judgment that at the 
time of the sale by defendant of said Parcel 153/105 on 
or about May 3, 1949 she owned an undivided one-half 
interest therein; that defendant be declared to be a trustee 
for plaintiff with respect to one-half of the proceeds of 
the sale of said property; and that defendant be required 
to account to plaintiff for one-half of the proceeds of said 
sale, together with legal interest from the date sold; 

This Court has no jurisdiction of any issue respecting 
the approximately 521 acres of farm lands located in King 
George County, Virginia. 
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STIPULATIONS 

Plaintiff and defendant stipulate that all documents 
initialled by them may be introduced in evidence without 
formal proof, subject to objection only as to materiality 
and relevancy. 

/'s/ Win. E. Barton 
Wm. E. Barton 
/s/ Wm. R. Fitch 
Wm. R. Fitch 
Attorneys for plaintiff 

/s/ Harry L. Ryan, Jr. 

Harrv L. Rvan, Jr. 

Attorney for defendant 

Approved: 

/s/ Edward M. Curran 
Edward M. Curran 
Pre-Trial Judge 

1G6 Filed Dec. 15, 1955 Harry M. Hull, Clerk 

• • # • 


MEMORANDUM 

This is an action for a judgment declaring that the 
plaintiff is the legal and equitable owner of premises 
situated in the rear of 137-139 D Street, N. E., Washing¬ 
ton, D. C., and for the clear value of the use and occu¬ 
pancy of said premises; that the plaintiff and defendant 
each is the legal and equitable owner of an undivided 
one-half interest in and to premises 1251 U Street, S. E., 
Washington, D. C., and for partition and sale thereof; 
that the plaintiff and defendant each was the legal and 
equitable owner of an undivided one-half interest in cer¬ 
tain real estate known as parcel 153/105 which was sold 
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on or about May 3, 1949, and for a decree that defendant 
thereby became and now is the trustee for plaintiff with 
respect to one-half of the proceeds of the sale of said 
property and for an accounting by defendant to plaintiff 
for one-half of the proceeds, together with interest. 

The defendant, by counterclaim, has brought into this 
action real estate consisting of approximately 521 acres 
in King George County, Virginia, title to which is held 
by the plaintiff and the defendant as joint tenants, 
1G7 with right of survivorship. The defendant, in ad¬ 
dition to denying that the plaintiff is entitled to 
any of the relief sought in her complaint, has asked the 
Court to determine that the plaintiff has no ownership, 
legal or equitable, in said Virginia property and prays 
that plaintiff be ordered to convey her title to said prop¬ 
erty to the defendant. 

Plaintiff and defendant were married on April 15, 1929, 
and, after working shoulder to shoulder in establishing a 
moving and storage business, and after raising a large 
familv, thev were divorced in the State of Florida on 
December S, 194G. They entered into an agreement de¬ 
nominated “Property Settlement Agreement” which be¬ 
came effective by delivery on or shortly after December 
9,1946, ! and provided for a cash payment from the husband 
to the wife in lieu of any alimony or support, said pay¬ 
ment “to be in full payment and settlement of all claims 
which the aforesaid wife may now have or hereafter have 
against the aforesaid husband for support, maintenance or 
otherwise”. 

During the period when plaintiff and defendant were 
husband and wife, the properties described above were 
acquired in fee simple titles as follows: 

(a) Rear of 137-139 D Street, N. E. on February 23, 
1937 in the names of plaintiff and defendant as tenants 



45 A 


by the entireties, and conveyed to the plaintiff in her sole 
name on December 2, 193S and so held since that date. 

(b) 1251 U Street, S. E. on July 1, 1943 in the names 
of plaintiff and defendant as tenants by the entireties and 
the record title continues accordingly. 

(c) Parcel 153/105 on June 4, 1945 in the names of 
plaintiff and defendant as tenants by the entireties. 

1GS It was sold on or about May 3, 1949, the proceeds 
of sale being paid solely to the defendant. 

(d) 521 acres of farm land in King George County, 
Virginia, in 1945 in the names of plaintiff and defendant 
as tenants by the entireties. 

The defendant first contends that plaintiffs claim for 
relief should be denied because of the Property Settlement 
Agreement entered into between the parties under which 
plaintiff accepted a sum of money in settlement of all 
“claims” she might have against the defendant. This con¬ 
tention overlooks the fact that to the extent that plain¬ 
tiff seeks to have declared her interest in real property, 
title to which is solely or partly in her name, these are not 
claims against the defendant which would be barred by 
the Property Settlement Agreement. These are claims 
directed towards the property and not toward the defen¬ 
dant. Nor can the agreement be interpreted to include 
claims arising after the divorce. Defendant also con- 
tends that it was intended by the agreement that the de¬ 
fendant would, upon request, be revested with sole title 
to the properties in question. There is nothing in the 
agreement to support this contention nor was this conten¬ 
tion supported by the evidence. The Property Settle¬ 
ment Agreement does not bar the action of the plaintiff 
to assert her rights in respect to any of the matters which 
are the subject of this litigation. 
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Dealing with the rights of the parties with respect to 
each of tlie properties in question, it is my opinion that 
the following principles are controlling: 

137-139 D Street, X. E. 

This property was acquired by the parties as ten- 
169 ants by the entireties. The plaintiff contributed from 
her own funds towards the purchase price. On De¬ 
cember 2, 193S, while the parties were still married, the 
property was transferred to the plaintiff in fee simple and 
the record title continues accordingly to this date. De- 
fendant contends (1) the plaintiff is merely trustee of the 
property, (2) plaintiff is estopped from asserting her title 
due to the continuous exclusive possession of the defen¬ 
dant before and since the time plaintiff terminated active 
duties with the business, and (3) that plaintiff is barred 
by laches and the statute of limitations. And also defen¬ 
dant's undenied reasons for placing title in plaintiff. 

In attempting to impress a trust upon this property, 
defendant is obliged, under the law of this jurisdiction, to 
overcome a strong presumption. In McCartney vs. Flet¬ 
cher , 11 App. D. C. 1, 10, the Court said: 

“ * * * There seems to be no general rule that can 
be stated that will determine in all cases when a con¬ 
veyance will carry with it a beneficial interest, and 
when it will be construed to create a trust by impli¬ 
cation or construction of law; but the intention is to 
be gathered in each case from the scope of the in¬ 
strument and the special circumstances under which 
it was made. There is one general principle, how¬ 
ever, that may be stated as settled, and that is, that 
a conveyance made to a wife or child will be presumed 
to carry a beneficial interest, and whenever that pre¬ 
sumption is attempted to be overcome, it can only be 
done by the most indubitable evidence. And where 
the husband, as in this case, has divested himself of 
the legal estate in favor of his icife, the presumption 
that the beneficial interest was intended to pass is so 
strong as to be almost irrebuttable ” (Underscoring 
supplied) 
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In my opinion, the defendant has not overcome this pre¬ 
sumption, but, on the contrary, the evidence establishes 
that the plaintiff holds both legal and equitable title. 

Defendant next contends that plaintiff, having failed to 
assert her title for a long period of time, is estopped to 
assert it against him at this time. While it may be 
170 true that under certain circumstances a wife may be 
estopped to assert her title where her property is in 
her husband’s possession, that type of situation is not pres¬ 
ent here. Estoppel has as its basis the principle that, where 
one of two innocent persons must suffer, the one who has 
permitted the harm to come about is the one who must 
suffer; it contemplates intervention of rights of innocent 
third parties. (See 26 Am. Jur. p. 73S-739). There have 
been no rights of third parties intervening here that would 
justify the application of estoppel. 

Defendant also claims that plaintiff’s action is barred 
by the statute of limitations, and it might be so if the stat¬ 
utory period had run during the term of the marriage of 
the parties. (Title 12, D. C. Code, Sec. 201). The ques¬ 
tion is, does the statute run against a spouse during the 
term of the marriage for a claim one may have against 
the other? This question is one of first impression in the 
District of Columbia, but it is not novel elsewhere. (See 
34 Am. Jur.—Limitations of Action—§ 377). A basic con¬ 
sideration in determining the correct rule is the marriage 
relation, a relationship which the courts have classically 
protected. The view taken by the court in Monish v. 
Morrish, 262 Pa. 192, 201, 105 A. 83, is in accord with the 
majority holding, that under these circumstances, the 
statute does not apply. There, the court said: 

“The best considered decisions upon the subject in 
hand, ever since the Married ‘Woman's Property Acts, 
are to the effect that, owing to the social importance 
of maintaining the family relation, in suits between 
a wife and her husband for the protection of the for- 
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me.r’s property, statutes of limitation, as also pre¬ 
sumptions or estoppels by lapse of time do not ordin¬ 
arily affect the rights of the wife, since she cannot be 
expected to treat her husband as a stranger; as cer¬ 
tain courts have well said, any other policy would be 
apt to beget disagreements and contentions in the 
family fatal to domestic peace. Bowie v. Stone- 
street 61 Am. Dec. 31S, 324; Second National Bank 
of Beloit v. Merrill , SI Wis. 151, 155, * * 

171 In Bowie vs. Stonestreet, et al., 6 Md. 41S, 432, 
the court said: 

“ * * * A wife declining to sue her husband, cannot, 
with propriety, be said to be guilty of gross laches in 
prosecuting her rights, or of unreasonable acquies¬ 
cence in the assertion of adverse rights.” 

And in Merganthaler vs. Merganthaler, 160 p. 2d, 121, 
124, 69 Cal. App. 2d, 525 (1945), the court said: 

“In an action by a wife for the recovery of her prop- 
ertv from her husband, statutes of limitation do not 
affect her rights, ‘since she cannot be expected to 
treat her husband as a stranger.’ (Cary v. Cary, 159 
Ore. 57S, [SO P. 2d, SS6, S95 ].)” 

The majority view, as expressed by these decisions, 
only a few of many to the same effect (See 121 A. L. R. 
13S2), is the only view that is consistent with the policy 
of our courts to foster domestic tranquility and avoid 
“disagreements and contentions in the family fatal to 
domestic peace.” Mon ish vs. Morrish, supra. 

For the purposes of this ruling, suffice it to say that the 
statute of limitations did not begin to run against the 
plaintiff until the time the marriage terminated, here by 
divorce. The plaintiff’s claim to the property is not barred 
by the statute of limitations. 

The last contention advanced by defendant as to this 
property is that laches bar plaintiff from asserting her 
title. Ordinarily there is not always a conclusive period of 



time to be applied to determine when remedy will be bar¬ 
red on the ground of lacdies. 

In Major et al. vs. Shaver, S8 App. D. C. 148, 149, 187 
F. 2d, 211, the court said: 

172 “ * * * The doctrine of laches is ‘the principle 

that equity will not aid a plaintiff whose unexcused 
delay, if the suit were allowed, would be predueial 
to the defendant’ Russell v. Todd, 309 U. S. 280, 287, 
‘ * in considering questions of laches, the utmost 

leniency is manifested by the courts whore it appears 
that the delay is due to the intimate personal relations 
existing between the parties and the high degree of 
confidence reposed by one in another. In such case, 
and especially when the family relation exists, the 
same degree of diligence is seldom required.’ llorto-n 
v. Horton, 63 App. D.C. 375, 376, 72 F. 2d, 831, 832." 

The period of 'laches can be said to run from the time 
of the divorce of the parties, in view of the Ma jor case, 
supra, and the relation of the parties. 

Since this claim is not barred by the statute of limita¬ 
tions, defendant is under a burden to present exceptional 
circumstances to justify the application of laches to plain¬ 
tiff’s claim. As the court said in The Washington Loan cC 
Trust Co. vs. Darling, 21 App. D.C. 132,140: 

‘‘Upon obvious grounds, equity follows the law in 
all such cases; and for the same reason that it will 
apply the bar to the enforcement of the demand in ac¬ 
cordance with the rule of the statute, it will, ordinarily 
at 'least, refuse to apply the bar of laches on a delay 
of less duration. Conceding that a court of equity 
may not consider itself absolutely bound to apply the 
rule of the statute in all cases of the kind, yet, at the 
verv least, there must be something extraordinarv in 
the special circumstances of a particular case to jus¬ 
tify the denial of relief, on the ground of laches, when 
by the terms of the statute there could be no bar in 
a corresponding action at law.” 

Here, there are no such exceptional circumstances as to 
justify the application of laches. 
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PLAINTIFF’S CLAIM FOR VALUE OF USE AND 
OCCUPANCY OF 137-139 D STREET, N. E, 

173 Plaintiff claims that mutual accounts existed be¬ 
tween her and defendant as to her claim for fair 
rental value of the D Street premises from December 6, 
1946 to date, and, on the other hand, defendant’s claim for 
the amount he expended in that period in paying taxes 
and insurance on the premises, and, therefore, plaintiff 
contends that the three year statute of limitations is not 
applicable with respect to her claim for the clear value of 
the use and occupancy of the premises by the husband 
from the time of the divorce. 

As a general rule, there are mutual accounts when each 
side has an actionable claim, arising out of the same ac¬ 
count. 1 A. L. R. 1060. But here, defendant has no ac¬ 
tionable claim per se. He has only a right of setoff 
Anderson vs. Reid, 14 App. D.C. 54. 

The present indebtedness between the parties does not 
constitute a mutual account, and the three year period of 
limitations is applicable. 

The defendant’s claim against plaintiff for the amount 
of taxes and insurance he paid are in the nature of im¬ 
provements, since the payment of taxes prevented tax 
liens from being placed on the property, and the benefit 
of any insurance purchased by the defendant on this 
property could inure only to the plaintiff. 

Plaintiff’s claim against the defendant for the fair 
rental value of the D Street premises will be allowed for 
the three year period preceding October 16, 1954 (the 
date of filing suit) and from October 16, 1954, to date of 
judgment herein, at a rate of $100.00 per month, less the 
set-off allowed defendant. 

Defendant’s set-off for taxes and insurance paid on the 
D Street property will be allowed for the three year 
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period preceding October 16, 1954, and from Octo- 

174 ber 16, 1954 to date of judgment, in an amount not 
to exceed plaintiff’s judgment for fair rental value. 

If the parties are unable to agree on and stipulate the 
sum so paid for taxes and insurance, this cause will be 
set down for further hearing for the sole purpose of 
determining that amount. 

1251 U STREET, S. E. 

Plaintiff seeks a judgment declaring herself and de¬ 
fendant to be tenants in common, in equal shares, of the 
“U Street property”. This property was acquired in 1943. 
Title was taken in the names of the parties as tenants by 
the entireties. 

By virtue of Title 16, Sec. 409, I). C. Code, this court 
has the power to make a determination of the property 
rights of divorced parties. While a foreign divorce de¬ 
cree has already terminated the marriage of the parties, 
the statute has been construed as applicable to determine 
property rights of parties divorced by a foreign decree, 
in the absence of a valid antenuptial or post-nuptial 
agreement. Heath vs. Heath, 89 App. D.C. 68: Scholl vs. 
Scholl, 80 App. D.C. 292. 

In making a proper disposition of the property under 
Title 16, Sec. 409, D.C. Code, there are many elements 
that are to be weighed. After considering the monetary 
contribution by the plaintiff to the business operation, 
joint efforts on the part of both parties toward the busi¬ 
ness operation, which was the source of funds with which 
this property was purchased, the duration of the mar¬ 
riage, the number of children, and the lack of any evi¬ 
dence of marital misconduct on the part of either party, 
I am of the opinion that a just disposition of this 
property will be effected by an equal division of 

175 this property between the parties. 
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PARCEL 153/105 

Plaintiff seeks a judgment declaring defendant to be 
trustee in her behalf of one-half of the proceeds of Parcel 
153/105, referred to as the New York Avenue property. 
This property was acquired during the marriage of the 
parties and held by them as tenants by the entireties. 
On April 11, 1949, subsequent to the divorce, the property 
was sold and both parties joined in the deed. Plaintiff 
received no part of the sale price of the property. 

Plaintiff claims that she was induced by fraud to sign 
the deed, and that the fraud operates (1) to make de¬ 
fendant the constructive trustee of her portion of the 
price and (2) to postpone the running of the statute of 
limitations until the time the fraud was discovered, in 
1955. 

While the facts as developed showed that plaintiff was 
not acting in her own best interest when she signed the 
deed, there was no evidence of fraud in the transaction. 
The statute of limitations began to run from the time 
defendant received the funds from the sale of the prop¬ 
erty in question. 

Plaintiff had an adequate remedy at law, before the 
running of the statute of limitations, for recovery of 
these monies. The Washington Loan <T Trust Co. vs. 
Darling, supra. 

Even if defendant is a constructive trustee, the action 
is barred by the statute. Filson, et al. vs. Fountain, 
et al., 90 App. D.C. 273. 

Here, the record is devoid of showing of fraud, so the 
statute still applies. Darling, et al. vs. Birneii, et al., 
54 App. D.C. 31S, 324. 

17G The plaintiff’s claim is barred by the statute of 
limitations. 
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521 ACRES OF FARM LAND IX KING GEORGE 
COUNTY, VIRGINIA 

In his counterclaim, defendant seeks a judgment de¬ 
claring him to be the owner in fee of certain Virginia 
property, title to which is in the parties as tenants by 
the entireties, and requests the court to order plaintiff 
to execute such deeds as may be required for him to per¬ 
fect his title. The Pre-trial statement refers to the prop¬ 
erty as consisting of approximately 521 acres of farm 
land. The defendant testified that there were two pur¬ 
chases, both in 1945, the first of approximately 227 acres 
and the second an adjoining 297 acres. 

Before viewing the merits of this contention, the juris¬ 
diction of this court to consider such a claim which might 
affect the title to foreign real property must be deter¬ 
mined. In Columbia National Sand Dredging Co. vs. 
Morton, 28 App. D. C. 2S8, 296, the court said: 

“ * * * From a very early period, courts of equity 
having jurisdiction of the person of a party have 
exercised the power to compel him to perform a con¬ 
tract, execute a trust, or undo the effects of a fraud, 
notwithstanding it may relate to or incidentally affect 
the title to land in another jurisdiction. The doctrine 
is thoroughly well established within this limitation, 
that the principal question involved must be one of 
contract, trust, or fraud, raising up a duty which a 
person within the power of the court may be com¬ 
pelled to perform, although the act when performed 
may operate to affect, and even to pass, the title to 
land outside the territorial jurisdiction of the court. 
As was said by Mr. Justice Field in Pennoyer v. Neff, 
95 U.S. 714, 723, 24 L. Ed. 565, 569: ‘Thus the State, 
through its tribunals, may compel persons domiciled 
within its limits to execute, in pursuance of their 
contracts respecting property elsewhere situ- 
177 ated, instruments in such form and with such 
solemnities as to transfer the title, so far as 
such formalities can be complied with; and the exer- 
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cise of this jurisdiction in no manner interferes with 
the supreme control over the property by the State 
within which it is situated. Penn v. Baltimore, 1 Ves. 
Sr. 444 * V ” 

Clearly then, if this situation is one in which the 
property in Virginia is impressed with a trust, this court 
can compel plaintiff as trustee to perform an act which 
would ultimately pass title to the property to defendant. 
Stone is. Fowlkes, 29 App. D.C. 379. The defendant’s 
contention is that, having furnished all the consideration 
for the property, he is entitled to a judgment declaring 
plaintiff to be a mere trustee for his benefit, and an 
order compelling plaintiff to transfer her legal title to 
defendant. 

A determination of whether or not this is a trust must 
be made under Virginia law which is quite similar, if not 
identical, to our local law. In Eaton, et al. vs. Davis, 
et al., 1G5 Va. 313, the property was held by husband and 
wife jointly during their marriage. The husband sought 
a decree vesting title in fee in him. The court said: 

“The principle is stated in Irvine v. Greever, 32 
Gratt. (73 Va.) 411, 417, 41S, thus: ‘The doctrine 
generally, if not universally, recognized is, that when 
a conveyance of real estate is made to one person, 
and the consideration paid by another, it is presumed 
that the party advancing the money intended a benefit 
to himself, and accordingly a resulting trust is raised 
in his behalf. But when the conveyance is taken to a 
wife or child, or to any other person for whom the 
purchaser is under an obligation to provide, no such 
presumption attaches. On the contrary, the inference 
in such case is that the purchase was designed 
178 as an advancement to the person to whom the 
conveyance is made. It is, however, always a 
question of intention, and the trust in favor of the 
wife or child may be rebutted by parol proof, show¬ 
ing that the party intended the purchase for his own 
benefit exclusively.’ ” 
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Under the evidence in this case, no resulting trust in 
favor of the defendant was established. There being no 
trust, no fraud, and no contract in relation to the Vir¬ 
ginia property, this court is without jurisdiction to re¬ 
quire plaintiff to transfer her legal title to defendant. 


CONCLUSION 

Counsel for plaintiff will submit Findings of Fact, Con¬ 
clusions of Law and Judgment in accordance with the 
foregoing views. 


December 15, 1955 


/s/ Joseph C. McGarraghy 
Judge 


179 Filed Mar. 15, 1956 Harry M. Hull, Clerk 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This cause having come on regularly for trial before 
the Court without a jury on November 16 and 17, 1955, 
the Court having considered the pleadings and having 
heard the oral testimonv and having fullv considered the 
same as well as the documentary evidence adduced by 
both the plaintiff and defendant herein and the argu¬ 
ments of their respective counsel, and the Court having 
filed a memorandum herein, the Court now makes the 
following 

FINDINGS OF FACT 

1. The plaintiff is a resident of the District of Co¬ 
lumbia and the defendant is a resident of the State of 
Virginia; the plaintiff and the defendant were married 
April 15, 1929; and six children were born of this mar¬ 
riage ; 
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2. Shortly after their marriage, defendant started a 
garage business: that defendant did not have any money; 
plaintiff furnished defendant $200.00 out of her own funds 
with which to begin the garage business; 

3. About 1931 plaintiff and defendant started a mov¬ 
ing business in Washington, D. C.; defendant did not have 

all of the necessary money; plaintiff furnished ap- 
1S0 proximately $500.00 out of her own funds for use 
in establishing this business, and both plaintiff and 
defendant worked together in building up the business; 

4. On or about February 23, 1937, a warehouse build¬ 
ing and lot situated at the rear of Xo. 137-139 D Street, 
X. E., Washington, D. C 1 ., known as Lot 4S in M. Chubb’s 
Subdivision in Square numbered 724, as per plat recorded 
in the Office of the Surveyor for the District of Columbia 
in Liber 10 at Folio 98, was purchased; fee simple title 
to said property was placed in the joint names of plain¬ 
tiff and defendant as tenants by the entireties; the pur¬ 
chase price of this property was $3250.00, of which 
$2700.00 was deferred and secured by a deed of trust; 
the plaintiff paid on the purchase of this property on or 
before closing the deal $630.00 in cash; plaintiff later 
paid approximately $1330.00 of the $2700.00 note secured 
by the deed of trust, making a total of approximately 
$1990.00 paid by plaintiff on the purchase price of this 
property out of her own funds; the remainder of the 
purchase price of said property was paid out of profits 
of the moving business; that on December 2, 1938 this 
property was conveyed to plaintiff in her sole name in 
fee simple title; and she has continued to hold fee simple 
title to said property ever since that date; 

5. The total amount of money furnished by plaintiff 
out of her own funds for the purpose of starting the 
garage business and the moving business, for the pur¬ 
chase of the property at the rear of 137-139 D Street, 
N. E., and for cash given to defendant personally was 
approximately $4,900.00; 
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6. On July 1, 1943, plaintiff and defendant acquired 
fee simple title, as tenants by the entireties, to the prem¬ 
ises at 1251 U Street, S. E., Washington, D. C., known as 
Lot 977 in Hazel R. Truscott's Subdivision of lands in 

Square numbered 5773, as per plat of said Sub- 
1S1 division recorded in the Office of the Surveyor for 
the District of Columbia in Book SI at page G7; 
the purchase price of this property was paid from profits 
derived from the moving and storage business; and fee 
simple title thereto is still held by plaintiff and defend¬ 
ant in their joint names; said property is not susceptible 
of division in kind; 

7. On or about June 4, 1945, plaintiff and defendant 
acquired fee simple title, as tenants by the entireties, to 
property designated on the records of the Assessor of 
the District of Columbia for taxation purposes as Parcel 
153/105; the purchase price of this property was paid 
from profits derived from the moving and storage busi¬ 
ness; 

3. In 1943 and 1945 plaintiff and defendant purchased 
approximately 521 acres of farm land in King George 
County, Virginia, taking fee simple title thereto as ten¬ 
ants by the entireties; the purchase price of this prop¬ 
erty was paid out of the profits derived from the moving 
and storage business; and fee simple title to this prop- 
ertv is still held bv them in their joint names: 

9. Under date of September 16, 1946, plaintiff and 
defendant entered into a property settlement agreement, 
which became effective by delivery on or shortly after 
December 9, 1946; a certified copy of said property settle¬ 
ment agreement was admitted in evidence as Plaintiff’s 
Exhibit No. 1, and it is adopted by reference as a part 
of this finding; 

10. On December 8, 1946, plaintiff obtained a final 
decree of absolute divorce from the defendant in the 
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Circuit Court of the Sixth Judicial Circuit of the State 
of Florida in Pinellas County, in Chancery No. 29G07; a 
certified copy of said decree of absolute divorce was ad¬ 
mitted in evidence as Plaintiffs Exhibit No. 2, and it is 
adopted by reference as a part of this finding; 

1S2 11. The warehouse and lot in rear of premises 

137-139 D Street, N. E., Washington, D. C., was 
used in connection with the moving and storage business 
from the date of its acquisition in 1937 until the divorce 
on December S, 194G; since the date of the divorce and 
up until the present time the defendant has had posses¬ 
sion of said warehouse property and used the same in 
connection with said moving and storage business until 
on or about October 19, 1954, when he sold said business 
for the sum of $77,500.00, payable $25,000.00 in cash and 
the balance over a period of six years; from October 19, 
1954 until the present time defendant has leased said 
building and lot to the purchaser of said moving and 
storage business; that the fair rental value of the use 
and occupancy of said premises at the rear of 137-139 
D Street, N. E. from October 16, 1951 to the time of 
judgment herein is $100.00 per month; between October 
1G, 1951 and the day of judgment herein, defendant has 
paid realty taxes in the sum of $437.66 and insurance 
premiums in the sum of $60.91 on said premises; 

12. From the time of the commencement of the mov¬ 
ing and storage business about 1931, plaintiff and de¬ 
fendant shared in the profits and expenses of operation 
of said business; that on April 11, 1941, they borrowed 
$3,000.00 from the Anacostia Bank which was used by 
them in the conduct of the business; as evidence of said 
loan plaintiff and defendant executed their joint and 
several note for $3,000.00 in favor of the Anacostia Bank, 
dated April 11, 1941, and payable in three years from 
date thereof with interest thereon at the rate of five 
(5%) per centum per annum; on April 11, 1941 plaintiff 
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(joined in by the defendant) conveyed by deed said real 
estate situated at the rear of 137-139 D Street, X. E., 
Washington, D. C., which was more fully described in 
paragraph 4 hereof, to Chalmers F. Groff and F. 
1S3 Tracy Campbell, Trustees, in trust to secure the 
payment of said note; said deed of trust is re¬ 
corded among the land records of the District of Co¬ 
lumbia in Liber 7602, folio 245; said note was paid in full 
out of the proceeds of the moving and storage business; 
said note has not been marked cancelled or paid; it is now 
in the possession of the defendant; said deed of trust has 
not been released, and it now constitutes a cloud on the 
plaintiff's title; 

13. Under date of April 12, 1949 defendant's attorney 
wrote a letter, enclosing a deed, to the attorneys who 
represented plaintiff in her Florida divorce action in 
1946; a copy of said letter was admitted in evidence as 
Plaintiff’s Exhibit No. 11, and is adopted by reference 
as a part of this finding; 

14. The deed accompanying the above letter conveyed 
title to Parcel 153/105 (referred to in Finding No. 7, 
supra) to Charles H. Tompkins and Lida R. Tompkins, 
his wife; a certified copy of said deed was admitted in 
evidence as Plaintiff’s Exhibit No. 12, and is adopted by 
reference as a part of this finding; the title of said prop¬ 
erty was then in the joint names of plaintiff and defend¬ 
ant; that relying upon the representations contained in 
said letter that defendant was selling his own property 
and that she was required to sign said deed under the 
terms of said property settlement agreement, plaintiff 
signed said deed; plaintiff would not have signed said 
deed if she had known that said property was in the joint 
names of plaintiff and defendant; defendant delivered 
said deed to the purchaser and received the purchase 
price of $14,250.00; and defendant never has paid any 
part of said purchase price to plaintiff; 
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15. Plaintiff did not agree to convey to defendant any 
of the properties involved in this litigation; 

1S4 1G. There was no antenuptial or postnuptial 

agreement between the plaintiff and the defendant 
relating to any of the properties involved in this liti¬ 
gation ; 

17. There was no marital misconduct on the part of 
either the plaintiff or defendant; 

AND based upon the foregoing findings of fact, the 
Court now reaches the following 

CONCLUSIONS OF LAW 

1. This Court has jurisdiction of the parties and of 
the property involved in this litigation, except the real 
estate located in Virginia; 

2. The Circuit Court of the Sixth Judicial Circuit of 
the State of Florida in and for Pinellas County, in 
Chancery No. 29G07, which entered said decree of abso¬ 
lute divorce on December S, 1946, did not make any dis¬ 
position of any of the property involved in this suit; 

3. The property settlement agreement dated Septem¬ 
ber 1G, 1946 did not relate to any of the property in¬ 
volved in this suit within the meaning of Title 16, Sec¬ 
tion 409 of D. C. Code (1951); 

4. Under the terms of said property settlement agree¬ 
ment dated September 16, 1946, the plaintiff did not 
agree to convey, nor did she convey, to defendant, any 
of her right, title or interest in and to any of the prop¬ 
erties involved in this suit; and plaintiff is not barred 
under the terms of said property settlement agreement 
from asserting her right or title to said properties in¬ 
volved in this litigation; 

5. Plaintiff did not agree to convey to defendant any 
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of her right, title or interest in and to any of the prop¬ 
erties involved in this suit; 

6. Plaintiff does not hold the title to the property 
at the rear of 137-139 D Street, X. E., Washington, D. C., 
in trust for defendant; 

1S5 7. The plaintiff is not estopped from asserting 

her right or title to the property at the rear of 
137-139 D Street, X. E., Washington, D. C., due to the 
continuous and exclusive possession of said property by 
defendant since their divorce on December S, 1946, or for 
any other reason; 

8. The statute of limitations did not begin to run 
against the plaintiff until said decree of absolute divorce 
was granted on December S, 1946; and the plaintiff is 
not barred by the statute of limitations from asserting 
her right or title to the property at the rear of 137-139 
D Street, X. E., Washington, D. C.; 

9. Laches did not begin to run against the plaintiff 
until said decree of absolute divorce was granted on 
December S, 1946; there are no exceptional circumstances 
justifying the application of laches to plaintiff's claim 
for relief; and the plaintiff is not barred by laches from 
asserting her right or title to the property at the rear 
of 137-139 D Street, X. E., Washington, D. C.: 

10. The plaintiff is the owner of the legal and equita¬ 
ble title to the real estate located in rear of Xo. 137-139 
D Street, X. E., Washington, D. C., known as Lot 43 
in M. Chubb’s Subdivision in Square 724, as per plat 
thereof recorded in the office of the Surveyor of the 
District of Columbia in Liber 10, Folio 9S; the plaintiff 
has been the owner of the legal and equitable title to 
said property ever since it was conveyed to her on De¬ 
cember 2, 1938; and since December 2, 1933, the defend¬ 
ant has not had, and does not now have, any legal or 
equitable title to said property, or any interest therein; 
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11. Plaintiff is entitled to a declaratory judgment that 
she is the owner of the legal and equitable title to prem¬ 
ises at rear of 137-139 D Street, N. E., Washington, D. C., 

known as Lot 4S in M. Chubb's Subdivision in 
ISO Square numbered 724. as per plat recorded in the 
Office of the Surveyor for the District of Columbia 
in Libor 10 at Folio OS; 

12. The deed of trust dated April 11, 1941, to Chal¬ 
mers F. Groff and F. Tracy Campbell, Trustees, re¬ 
corded in Liber 7602, Folio 245, of the land records of 
the District of Columbia is a cloud on plaintiff’s title to 
her said property at the rear of 137-139 D Street, N. E., 
Washington, D. (\: and plaintiff is entitled to judgment 
that said promissory note be delivered to plaintiff for 
cancellation within a time limited, upon default of which 
the plaintiff is entitled to an order of attachment or 
sequestration or to such other remedies as are available 
to her: 

13. The plaintiff is entitled to possession of said 
promises located in the rear of Xo. 137-139 D Street, 
X. E., Washington, D. C., as described in paragraph 10 
hereof, free and clear of any deed of trust, or other en¬ 
cumbrance: and plaintiff is entitled to eject defendant 
and his agents, and any and all other parties claiming 
any right, title or interest in and to said property under 
any contract or agreement whatsoever, which defendant 
may have entered into with respect to said property; 

14. Plaintiff is entitled to have judgment entered in 
her favor against defendant in such amounts as will rea¬ 
sonably compensate her for the use and occupancy by 
defendant of said property in rear of 137-139 D Street, 
X. E., Washington, D. C., from October 16, 1951 to date 
of judgment herein, less the amounts paid by defendant 
for taxes and premiums on insurance carried on said 
premises during said period from October 16, 1951 to 
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date oi' judgment herein, not to exceed the amount of 
plaintiff's judgment for fair rental value; and the statute 
of limitations bars plaintiff’s claim against defend- 
1S7 ant for the value of the use and occupancy of said 
premises for the period from December 8, 1046 to 
and through October 15, 1951; 

15. The plaintiff and defendant became the owners as 
tenants by the entireties of the legal and equitable title 
of premises 1251 II Street, S. E., Washington, D. C., 
known as Lot 977 in Hazel R. Truscott’s Subdivision of 
land in Square numbered 5773, as per plat of said Sub¬ 
division recorded in the Office of the Surveyor for the 
District of Columbia in Book 81 at page 67, by deed dated 
July 1, 1943; and plaintiff is entitled to a declaratory 
judgment that plaintiff and defendant are the legal and 
equitable owners of said property with equal shares: 

16. As a result of said decree of absolute divorce 
dated December S, 1946, which was obtained by plaintiff 
from defendant, and in the absence of a valid antenuptial 
or postnuptial agreement in relation to said property de¬ 
scribed in conclusion 15 hereof, this Court has the juris¬ 
diction and power under Title 16, Section 409, D. C. Code 
(1951), to award said property to the one lawfully en¬ 
titled thereto, or to apportion the same to the parties 
in such manner as shall seem just, equitable and rea¬ 
sonable ; 

17. A just, equitable and reasonable disposition of 
said property at 1251 U Street, S. E., Washington, D. C., 
known as Lot 977 in Hazel R. Truscott’s Subdivision of 
land in Square numbered 5773, as per plat of said Sub¬ 
division recorded in the Office of the Surveyor for the 
District of Columbia in Book 81 at page 67, is to parti¬ 
tion and sell said property and to divide the net proceeds 
derived from the sale thereof equally between plaintiff 
and defendant; 
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IS. The plaintiff and the defendant became the own¬ 
ers as tenants by the entireties of the legal and equitable 
title of premises known as Parcel 153/105 in the 
1SS records of the Assessor of the District of Colum¬ 
bia, by deed dated May 2, 1945; and plaintiff and 
defendant continued to own the legal and equitable title 
of said property until it was sold on or about May 3, 
1949; 

19. Defendant did not induce plaintiff to sign the deed 
to said Parcel 153, 105 by fraud; and the statute of 
limitations has run against the claim of plaintiff for her 
share of the proceeds of the sale thereof; 

20. This Court does not have jurisdiction to enter a 
declaratory judgment with respect to the farm lands lo¬ 
cated in King George County, Virginia. 


March lb, 195b 


/s/' .Joseph C. McGarraghy 
J udge 


1S9 Filed Mar. 15, 195b Harry M. Hull, Clerk 


FINAL .JUDGMENT 

This action came on to be heard upon the pleadings, 
the exhibits, and the matter having been heard by the 
Court on the merits, and the Court thereupon having 
made findings of fact and conclusions of law, it is now, 
upon consideration thereof, this lbth day of March, 195b, 

ADJUDGED, ORDERED and DECREED as follows: 

1. That judgment be and it is hereby awarded in favor 
of the plaintiff Ruth A. Curies, against the defendant, 
William L. Curies, in the amount of $4,SOI.43 with in¬ 
terest thereon at b r /c per annum from the lbth day of 
March, 1956, with execution to issue upon the said judg¬ 
ment as at law. 
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2. That the plaintiff, Ruth A. Curies, is the sole owner 
in fee simple of the real estate and improvements located 
in the District of Columbia, known as Lot 48, in M. 
Chubb’s subdivision, in Square numbered 724 as per plat 
thereof recorded in the Office of the Surveyor for the 
District of Columbia in Liber 10 at folio 9S, free and 
clear of all encumbrances whatsoever. 

3. That the defendant, William L. Curies, deliver to 
the plaintiff, Ruth A. Curies, on or before thirty 

190 days from date of this judgment, for cancellation 
that certain promissory note dated April 11, 1941, 
made by the plaintiff, Ruth A. Curies, and the defendant, 
William L. Curies, payable to the order of the Anacostia 
Bank within three years from date, in the original amount 
of $3,000.00 with interest at 5% per annum, payment of 
said note being secured by a deed of trust to Chalmers 
F. Groff and F. Tracy Campbell, Trustees, dated the 
11th day of April, 1941, and recorded in Liber 7602 at 
Folio 245 among the Land Records of the District of 
Columbia, upon default of which plaintiff shall be en¬ 
titled to an order of attachment or sequestration of 
defendant’s property, or such other remedies as may be 
available to her. 

4. That the plaintiff, Ruth A. Curies, be and she 
hereby is awarded judgment against the defendant, Wil¬ 
liam L. Curies, for the restitution of the possession of 
the real estate in the District of Columbia known as Lot 
4S in M. Chubb’s subdivision in Square Xo. 724, as per 
plat thereof recorded in the Office of the Surveyor for 
the District of Columbia in Liber 10 at Folio 9S, improved 
by premises 137-139 D Street, N. W.; and that upon the 
failure of the said defendant, William L. Curies, to de¬ 
liver possession to the plaintiff of the said property 
within thirty days from the date of judgment, the plain- 
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tiff shall have a writ of execution or assistance for the 
restitution of the said possession. 

5. That the plaintiff, Ruth A. Curies, and the defend¬ 
ant, William L. Curies, hold title, in fee simple, as ten¬ 
ants in common, to the real estate in the District of 
Columbia, known as Lot 977 in Hazel R. Truscott’s sub¬ 
division of lands in Square No. 5773, as per plat of said 
subdivision recorded in the Office of the Surveyor for 
the District of Columbia in Book SI at page 67, said real 
estate being improved by premises 1251 U Street, S. E., 
Washington, D. C. 

191 6. That the aforesaid real estate, known as Lot 

977 in Hazel R. Truscott’s subdivision of lands in 
Square No. 5773, as per plat of said subdivision recorded 
in the Office of the Surveyor for the District of Columbia 
in Book 81 at page 67, be partitioned by sale at public 
auction in front of the said premises, or by private sale, 
the said real estate not being divisible in kind, upon terms 
all cash: that Walter E. Barton and Jo V. Morgan, Jr. 
be, and they hereby are, appointed trustees to make said 
sale, giving bond in the penalty of $15,000.00; that the 
advertisements of said sale be made in the Evening Star, 
a newspaper of general circulation, once a week for four 
successive weeks before said sale; that the provisions of 
Rule 31 of the local civil rules of this Court shall be in 
all respects complied with in connection with the said sale. 

7. That a copy of this judgment, insofar as it affects 
the title to the real estate mentioned herein, be recorded 
among the land records of the District of Columbia. 

8. That the Clerk of the Court tax the costs in this 
proceeding against the defendant, William L. Curies. 

/s/ Joseph C. McG-arraghv 
Judge 
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192 Filed Apr 13 1956 Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 13th day of April, 1956, that 
William L. Curies hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 16th day of March, 
1956 in favor of Ruth A. Curies against said William L. 
Curies. 

Whiteford, Hart, Carmody Wilson 

Bv /&/ Harrv L. Rvan, Jr. 

Harrv L. Rvan 
* * 

Attorney for Defendant 
Si5 - 15th Street, N. W. 
Washington 5, D. C. 

Walter E. Barton 
'William R. Fitch 
Investment Building 
'Washington, D. C. 

Attorneys for Plaintiff 

193 Filed April 16, 1956 Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 16th day of April, 1956, that 
plaintiff, Ruth A. Curies, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 16th day of 
March, 1956, in favor of plaintiff against defendant, 'Wil¬ 
liam L. Curies, in so far as said judgment failed to award 
to plaintiff an amount which would reasonably compensate 
plaintiff for the use and occupancy by defendant of plain¬ 
tiff’s property at the rear of 137-139 D Street, N. E., 
Washington, D. C., from December 9, 1946 to October 15, 
1951, inclusive, and in so far as said judgment failed to 
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award to plaintiff one-half of the proceeds of sale on or 
about May 3, 1949, of premises known as Parcel 153-105 
in the records of the Assessor of the District of Columbia, 
which belonged to plaintiff and defendant jointly at the 
date of >aid sale. 

/s/ Walter E. Barton 
Walter E. Barton 
/s/ William R. Fitch 
William R. Fitch 
811 Investment Building 
Washington 5, D. C. 
Attorneys for Plaintiff 

Harry L. Ryan, Jr. 

Whiteford, Hart, Carmody & Wilson, 

815 - 15th Street, N. W. 

Washington 5, D. C. 

Attorneys for Defendant 

2 PROCEEDINGS 

• • * • 

MR. BARTON: If Your Honor please, all of these 
exhibits that I will offer have already been initialed by 
Mr. Ryan and in the pre-trial statement it is agreed 
that they go in subject to the right of objection for ma¬ 
teriality. Plaintiff offers in evidence the property settle¬ 
ment agreement marked as Plaintiff’s Exhibit Number 
One. 

MR. RYAN: I have no objection to it, Your Honor. 
THE COURT: It will be received. 

(Thereupon, Plaintiff’s Exhibit No. 1 was received in 
evidence.) 

MR. BARTON: Plaintiff also offers in evidence * * * 
the decree of divorce— 

4 THE COURT: * # • I will admit the decree. 

* * * • 


j 
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(Thereupon, Plaintiff’s Exhibit No. 2, divorce decree, 
was received in evidence.) 

Thereupon 

RUTH A. CURLES 

was called as a witness and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BARTON: 

Q Please state your name. A Ruth A. Curies. 

Q You will have to talk so the judge can hear 

5 you. You were at one time married to the de¬ 
fendant? A Yes. 

Q What year was that? A In 1929. 

Q Were you later divorced? A I was. 

Q When was that? A In 1946. 

Q You got that divorce in Pinellas Countv, Florida? 
A Yes. I did. 

* # * * 

6 Q At the time of your marriage did you have 
any money yourself? A Yes. I did. 

Q How much? A I had approximately five hun¬ 
dred dollars. 

Q What was done with that money? A I gave 
some to Mr. Curies, around a hundred dollars or so, I 
don’t know the exact amount, which he said he had to 
use to pay a debt with. lie never told me what the 
debt was. Then we used the rest of that money for 
things we needed for our mutual living needs. 

• • • • 

Q What was the defendant doing the first year or so 
after your marriage in the way of job or position? 

7 A We stayed here in Washington about four 
months and at that time he was employed by a 

service station. And then we went to Massachusetts and 
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no worked for the General Electric Company. And in 
November 1930 we came back here to Washington and 
lie worked for a firm which was putting machinery into 
the power plant at Bennings. 

Q Did there come a time after that when the defend¬ 
ant started his own business? A Yes. 

Q What business was that? A He went into the gar¬ 
age business. 

# • • * 

Q And did he ever after that start any other business, 
and if so what was it? A Yes. He started a moving 
business. 

Q About when did he start that? Do you know? A 
In 1931. 

Q Where was that moving business conducted? A 
At that time we were living in the southeast and we 
conducted the office end of it from our apartment. 
8 Q Do you know where the money came from 

that helped to start the moving business? A Yes. 
I gave it to him. 

Q IIow much did you give him and where did you get 
it? A I gave him five hundred dollars and my mother 
gave me that five hundred dollars. 

Q What did the defendant use the five hundred dollars 
for? A He used it to buv the material, chassis and 
material to make a moving van. 

Q Do you have any evidence, Mrs. Curies, of the 
money that you gave the defendant—that five hundred 
dollars? A Yes. I have checks that add up to $498. 

MR. RYAN: I object to that and I would object to 
the checks themselves, for that matter. I think up ’till 
now I have been permitting the plaintiff to go ahead. I 
thought maybe we would get the background, but I must 
bear in mind that they have offered in evidence a prop¬ 
erty settlement agreement in which this plaintiff received 
four thousand dollars, Your Honor, and the recitation in 
it is that the husband shall and by these presents does 
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agree to pay unto the wife the full sum of four thousand 
dollars cash, the same to be in full payment and settle¬ 
ment of all claims which the aforesaid wife may now or 
hereafter have against the husband for support, main¬ 
tenance or otherwise. 

9 I argue to the Court that “or otherwise” means 
anything she might have contributed to him up to 

that time for any interest in a business which she had 
no longer any interest in. Accordingly, any proof of con¬ 
tributions now to the business are concluded by that 
agreement. 

MR. BARTON: If Your Honor please, we have some 
authorities. 

THE COURT: I will overrule the objection. 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Three. 

(Thereupon, Plaintiff’s Exhibit No. 3 was marked for 
identification.) 

BY MR. BARTON: 

Q I will hand you these checks and ask you if those 

are the checks vou had in mind? A Yes. 

* 

Q What were those checks used for? 

MR. RYAN: I object to that. 

THE COURT: Overruled. 

• • # # 

MR. BARTON: I want to offer the checks in 

10 evidence as Plaintiff’s Exhibit Three and then sub¬ 
stitute photostats for them. 

THE COURT: Very well. They will be received. 
(Thereupon, Plaintiff’s Exhibit No. 3 was received in 
evidence.) 

• • * • 

11 BY MR. BARTON: 

Q What were those checks for? 

MR. RYAN: I object to that. 

THE COURT: Overruled. 
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BY MR. BARTON: 

Q What were those checks given for? A They were 
given for the material to make up this new moving van. 

• * • • 

Q After that did you ever furnish the defendant with 
any money? A Yes. 

Q When was that and what amount? A On April 
13, 1936, I had a check of $461.88. It was from my 
mother’s estate. 

Q I will ask you if that is the check you had in mind? 
A Yes. It is. 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Four. 

# • * • 

12 MR. BARTON: Your Honor, we offer a photo¬ 
stat of that check in evidence. 

TIIE COURT: It will be received. 

(Thereupon, Plaintiff’s Exhibit No. 4 was received in 
evidence.) 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Five. 

(Thereupon, Plaintiff’s Exhibit No. 5 was marked for 
identification.) 

BY MR. BARTON: 

Q Is this the deposit book for that check? A Yes. 
It is. 

« * • • 

13 THE COURT: It will be received. 

(Thereupon, Plaintiff’s Exhibit No. 5 was re¬ 
ceived in evidence.) 

BY MR. BARTON: 

Q Mrs. Curies, what was done with that money, that 
$461.63? A It was used in the moving business. 

Q By the defendant? A Y"es. 

Q Did you ever furnish the defendant with any addi¬ 
tional funds? A Yes. 
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Q When was the next time you furnished him money? 
A The next time was in December 1936. 

# # * * 

14 Q How much did you furnish the defendant— 
yes, the defendant, in December 1936? A It was 

four hundred—I mean it was $660.37. 

Q Where did that money come from? A It was my 
aunt’s estate. 

***-*> 

THE COURT: Is that payable to Ruth Curies? 

THE WITNESS: Yes. 

MR. BARTON: I offer in evidence Exhibit No. Six. 

♦ # * # 

15 (Thereupon, Plaintiff’s Exhibit No. 6 was re¬ 
ceived in evidence.) 

BY MR. BARTON: 

Q I hand you here a book that has been marked 
Plaintiff's Exhibit Number Seven and ask you what that 
is? A That was my bank book. 

Q What bank? A In the Anacostia Bank. 

# * * * 

16 MR. BARTON: The plaintiff offers in evidence 
the bank book .marked as Plaintiff's Exhibit Num¬ 
ber Seven. 


THE COURT: Exhibit Number Seven will be received. 
(Thereupon, Plaintiff’s Exhibit No. 7 was marked and 
received in evidence.) 

BY MR, BARTON: 

Q You stated on December 20, two hundred dollars 
was withdrawn and applied on the “D” Street property? 
A Yes. 

17 0 Did vou furnish anv additional funds on the 

V » * 

purchase of the “D” Street property? A Yes. 
When closing date came there was $430 withdrawn. 
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Q I will ask you if that is recorded in Plaintiff’s 
Exhibit Number Seven? A Yes. It is. It is on Febru¬ 
ary 17, 1937. 

MR. BARTON: Have you the settlement sheet here on 
the “D" Street? This will be Number Eight. 

THE DEPUTY CLERK: Plaintiff's Exhibit Number 
Eight for identification. 

(Thereupon, Plaintiff’s Exhibit No. 8 was marked for 
identification.) 

MR. BARTON: If Your Honor please, this is the 
settlement sheet of the “D” Street property which the 
plaintiff offers in evidence as Exhibit Eight. 

MR. RYAN: No objection. 

THE COURT: It will be received. 

(Thereupon, Plaintiff's Exhibit No. 8 was received in 
evidence.) 

# • • • 

IS Q Mrs. Curies, the “D” Street property on 
which these payments were made, is that the “D” 
Street property involved in this suit? A Yes. 

Q Did you ever furnish the defendant with any addi¬ 
tional monies? A Y"es. I did. 

Q Will you please tell the Court. A In 1938 I—in 
February—I gave the defendant somewhere around two 
hundred and fifty dollars. I don’t know the exact amount, 
but it was around two hundred and fifty dollars. 

* * * • 

Q Do you know what he did with that money? A 
No. I don’t. 

Q Did you ever furnish the defendant with any addi¬ 
tional funds? A Yes. 

• • * • 

19 Q What happened to that money? A I cashed 
the check at the teller at the window, the check 
teller’s window and I immediately went to the note teller’s 
window and I paid him $1330 on the “D” Street prop¬ 
erty. 
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Q Do you know about when that was? A That was 
in May 1938. 

Q That was $1330? A That’s right. 

# • # • 

20 MR. BARTON: The plaintiff offers Exhibit 
Number Nine in evidence. 

MR. RYAN: No objection. 

THE COURT: It will be received. 

(Thereupon, Plaintiff’s Exhibit No. 9 was received in 
evidence.) 

# * # • 

MR. BARTON: Plaintiff also offers Exhibit Number 
Ten, which is the note on the “D” Street property that 
shows a payment of $1332.90 but it is so dim on there— 
it is a stamp, you can’t exactly tell the date. We offer it 
as evidence of the payment that the plaintiff referred to 
as having been made out of this check out of her mother’s 
estate. 

MR. RYAN: If it is tendered for that purpose 

21 I object to it. 

THE COURT: What are your grounds for ob¬ 
jection? 

MR. RYAN: I think it is admissible for anything that 
it might show*. 

THE COURT: I will receive it without any restric¬ 
tion. 

(Thereupon, Plaintiff’s Exhibit No. 10 was received in 
evidence.) 

• * • # 

Q Mrs. Curies, after the payment of thirteen hundred 
and thirty on the “D” Street note and the turning over 
to the defendant of three hundred and seventy cash, did 
vou ever let him have anv additional monev? A Yes. 
I did. 

Q What was that? A It was about five hundred—I 
think six hundred dollars. 

Q When was that? A That was in July 1940. 
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• * • • 

Q Mrs. Curies, about how much altogether does 

22 that amount to that you furnished the defendant? 
A It amounts to almost five thousand dollars. It 

is forty-nine hundred and something. 

• * • » 

Q Who got the balance of the money as shown in 
Plaintiff’s Exhibit Number Seven? 

MR. RYAN: I object to that. 

THE COURT: Overruled. You may answer. 

THE WITNESS: Mr. Curies did. 

BY MR. BARTON: 

Q That is the defendant in the case? A The defend¬ 
ant. 

Q Mrs. Curies, did you ever have anything to do per- 
sonallv with the business other than furnishing money? 
A Yes. I did. 

Q Will you please tell the Court what you did. A 
When there wasn’t anybody else there I answered 

23 the phone. We had three phones. Sometimes there 
would be two people there and three phones would 

ring. Well, I’d answer the third phone. Every morning 
practically at six-thirty I went downstairs and unlocked 
the office door so that the employees could come in out 
of the cold or the heat. Some mornings I started them 
off, giving them their papers and expense money. 

At night if there wasn’t anyone else there when they 
came in I received their money and their papers. If 
there weren't anybody else there on the day they received 
their pay I gave them their pay envelopes. 

I saw people when they came in to speak about moving 
when there was no one else there. I even checked the 
trucks at night when there was no one else. I’d go out 
to the back lot in the dark with a flashlight and check 
the trucks to see if they were locked. 

I did everything I could to promote the moving busi¬ 
ness. 


77 A 


• • • • 

24 Q Mrs. Curies, the pre-trial settlement sheet 
shows that the “D” Street property was put in your 

sole name in 1938 and that it still is in your name at the 
present time. Will you please tell His Honor whether 
there was anything said to you by Mr. Curies before that 
property was put in your name that you would be re¬ 
quired to re-deed it to him at his request or demand? A 
Xo. 

# * * # 

25 THE COURT: When was it conveyed to you ? 
MR. BARTON: It was sometime in 1938. The 

pre-trial statement— 

THE COURT: All right. Don’t bother, now. Is it 
in the pre-trial stipulation? 

MR. BARTON: Yes. # * * 

• • • • 

26 MR. BARTON: You agree that the title in the 
“D” Street property, the legal property is in Mrs. 

Curie’s name. 

MR. RYAN: No, sir. I contend and part of my pre¬ 
trial statement is that she holds it as trustee for the 
defendant. 

27 MR. BARTON: I mean the legal title. 

MR. RYAN: I will agree that the record title is 
outstanding in Mrs. Curies as of today. 

MR. BARTON: Will you agree that the record title 
of 1325 “U” Street, Southeast, is in the joint names—no, 
1251 “U” Street, is in the joint names of the plaintiff and 
defendant according to the record at the present time? 

MR. RYAN: I will agree that the record title is out¬ 
standing as of this moment in the plaintiff and defendant. 

MR. BARTON: Do you agree that the parcel 153-105, 
when sold, was in the joint names of the defendant and the 
plaintiff? 

MR. RYAN: No, sir. 

THE COURT: What about 1325 “U” Street? 



78 A 


MR. RYAX: If Your Honor— 

MR. BARTON: That was a property. 

MR. RYAX: That is not in issue, that is one she con¬ 
veyed back at a later date. 

BY MR. BARTOX: 

Q Mrs. Curies, at anytime after the divorce did you 
sign any deed to any property? A Yes. I did. 

Q At the request of the defendant? A Yes. 

Q What property was that ? A It was the New York 
Avenue property. 

‘28 Q Referred to sometimes as 153-105? A Yes. 

• • * • 

THE COURT: When was it signed? 

MR. BARTOX: It was signed in, dated April 11, 1949. 
TIIE COURT: The divorce was in Fortv-six? 

TIIE WITNESS: That is right. * * * 

* * # # 

31 BY MR. BARTOX: 

Q Will you please state if you signed the deed? 
A I did sign it. 

Q Please state the reasons why you signed the deed. 

* * * * 

32 THE WITNESS: I signed it because I thought 
I was trying to do it in accordance with the prop¬ 
erty settlement. It said that if anything belonged to him 
it was his, and if he sold it, I was to sign it if necessary. 

BY MR. BARTOX: 

Q At the time you signed that deed did you know in 
whose name the title was? A I thought it was in his. 

Q Mr. Curies’ name? A Yes. 

Q When did you first find out that it was not in his 
name alone? A In January this year. 

• # • # 

33 BY MR. BARTON: 

Q Mrs. Curies, if you had known the facts with 
respect to the title of this property would it have made 
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any difference to you as to your signing of the deed? A 
Yes. It would. 

• # # * 

Q What difference would that have made? A I 
wouldn't have signed it. 

THE COURT: I am not sure I understand. Y'ou say 
if vou had known the facts—what facts, when vou sav 
if you had known the facts, what do you mean, 

34 what facts? 

THE WITNESS: I thought it was in his name, 
see, so I signed it. If I had know it was partly in my 
name I wouldn’t have signed it. 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Twelve. 

(Thereupon, Plaintiff's Exhibit No. 12 was marked for 
identification.) 

MR. BARTON: Plaintiff offers the deed which has 
been testified to by the witness, dated April 11, 1949, 
covering the New Y'ork Avenue property or property 
sometimes referred to as 153/105, I believe, in the com¬ 
plaint. 

THE COURT: It will be received. 

MR. RYAN: No objection. 

(Thereupon, Plaintiff's Exhibit No. 12 was received in 
evidence.) 

BY MR. BARTON: 

Q Did you ever receive any money that came from the 
property covered by the deed, Plaintiff’s Exhibit Number 
Eleven? A No. 

• • * • 

35 Q Were you requested to sign any other deed to 
any property subsequent to the divorce? A Yes. 

Q Will you please state what that was? A A year 
ago last August, in 1954, I was asked to sign a deed for 
the “D” Street property. 

THE COURT: “D” Street property? 

TTTE WITNESS: The storage building. 
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THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Thirteen. 

(Thereupon, Plaintiff’s Exhibit No. 13 was marked for 
identification.) 

BY HR. BARTON: 

Q I will ask you if you ever saw this paper marked 
Plaintiff's Exhibit Number Thirteen? A Yes. I have 
seen that. 

Q What is that? A That was the request for me to 
sign the deed in 1954. 

MR. RYAN: No objection. 

MR. BARTON: Plaintiff offers in evidence Number 
Thirteen. 

THE COURT: It will be received. 

3G MR. BARTON: Which is a letter from Mr. 

Ryan to the defendant, and attached to it is the 
deed. This letter is dated August 10, 1954, addressed 
to the defendant. 

* * * * 

(Thereupon, Plaintiff's Exhibit No. 13 was received in 
evidence.) 

* * # * 

37 BY MR. BARTON: 

Q How did you happen to get this Exhibit 
Number Thirteen? A One of my daughters brought it 
to me at work. 

Q Do you know how she got it ? A Her father had 
given it to her. 

Q What was the request, if any, made of you with 
respect to the deed to the “D v Street property ? A That 
I should sign it and return it to him. 

Q Was anything said about whether you were to be 
paid anything for your interest in the property? A No. 
There wasn't. 

Q I will ask you whether anything at all was said 
regarding the matter? A I called Mr. Curies on the 
phone and asked him if he were going to give me any 
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share of the money he got for the sale and he said, 
“You’ve had your chance.” So then 1 found a lawyer for 
myself. 

THE COURT: That was the beginning of this law¬ 
suit. Is that right? 

BY MR. BARTON: 

Q You refused to sign the deed? A I did. 

38 Q Do you know when this “D” Street property 
was bought? A It was in 1936. 

Q For what purpose was it bought ? A For a furni¬ 
ture warehouse. 

# * * ♦ 

Q How long has that been used as a storage building 
by the defendant since 1937? A From the time it was 
purchased up until the present time, I believe. 

Q Do you mean to say he continued to use it after 
the divorce for the same purpose? A Yes. 

Q Did you ever receive any rent or income from the 
building? A No. 

# # * * 

41 CROSS EXAMINATION 
BY MR. RYAN: 

Q Mrs. Curies, I show you Plaintiff's Exhibit Number 
Seven, which purports to be your pass book on Account 
Number 2057S with the Anacostia Bank and to which you 
referred when you testified that you deposited six hun¬ 
dred and thirty dollars on December 9, 1936, and made a 
withdrawal on December 20 of two hundred dollars and 
on February 17, 1937, of four hundred and thirty dollars. 
Were you the sole owner of that bank account? 

42 A Yes. 

Q Does this reflect monies obtained and de¬ 
posited belonging solely to you in a bank account, or in 
this bank account? A The amounts I mentioned were 
mine. The others were, I suppose, they were jointly ours. 

Q Do you mean the other monies which went into this 
bank account came from your husband, the defendant? 
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A The way it was, Mr. Ryan, he, the amounts I spoke 
of were absolutely all mine, and then during our business 
he didn't have a savings account and when he had some 
money lie wanted to save he put it on my account. Then 
wl.vii he wanted to withdraw it for whatever purpose it 
happened to be, I didn't inquire, he would have me sign 
a withdrawal slip and lie would go down to the bank and 
get whatever lie wanted. I didn't have anything to do 
with the money that came in from our business. If he 
wanted to save it for a certain amount he did. 

♦ # * * 

Q 1 refer you here, Mrs. Curies, first of all, I will 
just list a few of the large items. Did you earn a hun¬ 
dred dollars to deposit into this account on March 7, 193S? 

A I would have to see what you mean. 

43 As 1 say, these amounts that I told about I had 
on mv list that I had dates for, thev were mv own 
money that I inherited. The other money came from our 
moving business which was jointly owned. 

Q When did the moving business get to be jointly 
owned, Mrs. Curies? A We were married. It was our 
business. 

Q Didn’t you testify in your deposition that your hus¬ 
band was the sole proprietor of his own moving and 
storage business? A He had it in his name but we both 
contributed our efforts and our money. 

• * • • 

Q Didn’t you give birth to six children during the 
time of your marriage to Mr. Curies? A I did. 

Q Didn’t that keep you pretty busy most of the time? 
A It kept me busy, but the moving business kept me 
busy, too. It kept me so busy I couldn’t keep proper care 
of the children part of the time. 

Q Were there periods of time, Mrs. Curies, when you 
did not devote any time to the moving business and left 
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it entirely up to Mr. Curies? A The only time 

44 that was was after we moved to 1325 “U" .Street, 
then 1 was entirely away from the office. 

Q And that was—when did you move to 1325 **U” 
Street? A That was in 1942. 

Q 1942? A Yes. 

* • # # 

Q Weren’t you out of town away on vacations and 
away from the city for long periods of time? A Xo. 
I wasn’t. Xot long enough in the way I think you mean. 
I was gone at times, yes. 

* * # * 

Q Were you paid any salary for that'? Were you a 
regular employee? A Xo. I wasn't. 

Q AYere you carried on the books as an employee? 
A AA'e didn’t have any bookkeeping so to speak, for a 
long time. 

45 Q Did you sign any contracts for moving and 
storage and shipping or did your husband do that? 

A He did that sort of thing. But I did all the things 
that were necessary when he wasn’t there. J made ap¬ 
pointment after appointment at night for the estimator 
to go and see the next day. The phone rang so much at 
night I didn’t have a chance to put my children to bed 
properly when I tried to give them their dinner on Sun¬ 
day I had to answer the phone so much those poor chil¬ 
dren sat there and waited and waited for me to come out 
and give them another helping. 

• * # * 

Q And as this business made a success, substantial 
portions of this money were placed in your bank account? 
A Yes. But they were solely for his purpose, for his use. 

Q On October 2, 1939, $715.17 went in the bank. AYas 
that his money or your money? A AAdiich date? 

Q October 2, 1939. A That isn’t one of the dates 1 
mentioned, so I suppose it was his, but he used it 
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40 for Ills business. 

Q The next date, October 23, 1939, two hundred 
and seventy dollars went in, was that his money or your 
money? A The money put in I mentioned, the ones I 
mentioned when Mr. Barton was talking to me there, that 
was the deposits I put in. 

Q 1 am going to ask you one question that will end 
this book forever. Will you look through it in its entirety 
and tell us and tell the Court whether you have told us 
now all of the money which you put into this bank ac¬ 
count which was your own, unquestionably your own 
money ? 

In other words, the six hundred and thirty dollars, 
which you got to start account with, and the seventeen 
hundred? A The seventeen hundred wasn’t in it. I 
cashed and took it right down to the note window and 
put it on the note. 

Q Did anything else ever go into this bank account 
other hail the six hundred and thirty dollars which was 
your own money? A The five hundred did on the— 
wait until I find it for you—five hundred dollars on the 
fifteenth of July in 1940—I’d have to check it with this. 
The seventeen hundred I never put on a deposit book 
because I cashed it at one window and went right down 
to the note teller’s window and paid it in. 

Q Did you receive any other money during the years 
that we are talking about here, Mrs. Curies, other 
47 than from those sources you have talked about, 
vour mother’s estate, the sale of some stock that 
belonged to you, and money which you borrowed. 

THE COURT: I think she also had something from 
her aunt’s estate. 

THE WITNESS: Yes. I had. I saved up all my life; 
from the time I was a baby my mother used to put money 
in the bank for me. 

BY MR. RYAN: 

Q Is any of that in this bank account? A Not in this 
account. No. 
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Q Again, am I correct in stating that all that is in this 
account is those items which you have testified to from 
this slip or from your testimony here? A Whatever I 
testified to here is in this account. 

• # * * 

Q The rest of the money that went into it came from 
the moving business'? A I don't know where it came 
from. I couldn’t tell you that. 

Q Did it come from Mr. Curies? A I suppose 
4S it was from the moving business. We didn't have 
any other source. 

Q It did come from Mr. Curies? It didn’t come from 
any other person? A It didn’t come from any of my 
familv, if that is what you mean. 

Q Did it come from anyone else other than Mr. Curies ? 
A I never asked him. 

Q Did he put it in the bank? AVas he the one who 
made the deposits to the account? A I didn't have time 
to go anywhere, Mr. Ryan. I didn't have time to with¬ 
draw it. 

Q Exhibit Number Five, Mrs. Curies, represents your 
checking account at the Anacostia Bank. I show you your 
book. You opened that on April 19, 1935, and you main¬ 
tained that bank account only until June 1930. Is that 
right? A (Nodded) Yes. 

Q And that was the only time you had any personal 
or privately controlled checking account at the Anacostia 
Bank. Is that right? A I believe so. It is all so long 
ago, I can’t say for sure. 

Q When the monies were placed into your savings 
account by your husband, wasn't that done, Mrs. Curies, 
as a result of an understanding between you and 
49 Mr. Curies that he wanted to try to give you and 
your children protection in the event that anything 
happened while any of his trucks were out on the road 
as a result of which he might get sued for some amounts 
beyond insurance which he was then able to get on that 
equipment? 
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# • • • 

MR. BARTON: You mean the monies other than she 
saiu belonged to herself? 

MR. RYAX: Yes. 

THE WITNESS: 1 can’t remember any agreement on 
that. 1 used to beg him to start a savings account of 
his own and lie wouldn’t do it. When he wanted to take 
it out, he would have me sign a withdrawal slip. I didn’t 
have time to go out of the house except to the store. 

BY MR. RYAN: 

Q Then there came a time, let’s get back to the incep¬ 
tion of this thing. Mr. Curies, when you and he first 
came to the City of Washington originally, went in the 
garage business, didn't you? A Yes. 

Q And as a matter of fact that wasn’t the first thing. 
He went to work as an auto mechanic, first, didn’t he? 
A He worked for a service station. 

Q Didn't he work for the Absliur Motor Com- 
50 pany? A Not then. When we first got married 
he was working for a service station up in the 
northwest. 

Q Was he working for Absliur Motor Company up in 
September 1931 ? A He worked for them sometime 
around that period. But 1 don’t know just when. I 
couldn't tell you. It’s too long ago to remember all that. 

Q Was he working for them in October 1931? A I 
don't know. He did sometimes, and sometimes he had 
other things to do. I can’t remember verv much about 
that. 

Q What tools do you remember that he bought with 
checks which you gave him payable to the order of the 
Absliur Motor Company to go in the garage business 
with? A Mr. Ryan, Mr. Curies told me so little that 
I don’t know very much about it because when I asked 
him anything he lost his temper. 

Q Then, actually, Mrs. Curies, when you told the 
Court on your direct examination that these items in 
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Plaintiff’s Exhibit Number Three, and I am referring 
now specifically to a check October 13, 1931, to Abshur 
Motor Company for twelve dollars, you do not know 
whether he bought tools with that or cashed a check to 
use for groceries, do you? A Mr. Ryan, he had that 
money on that purpose to help him with his business. 
I don’t know what each little check was for, but it 

51 was to help him get started in the garage business. 

* * # # 

Q You go through them, if you will, please, and tell 
me which checks were for specific items that you claim 
were used by Mr. Curies in setting himself up in business 
from your money. A He used all of those for that. 
He used all of it for his business, but I don’t know 
whether this check was for one thing or something else, 
but all into the business. He told me I suppose at the 
time. I can’t remember, Mr. Ryan, but it was all for the 
business, absolutely. 

Q Did he buy tools from Abshur Motor Company to 
go into business for himself? A He bought some tools 
from the Vim Tool Cmpany, but he bought different parts 
and things that he needed necessary to his business with 
those checks, some of them from Abshur, I suppose. 

Q In connection with the truck which I think you said 
you financed—you told us you financed the purchase of a 
truck, did you not? A Yes. 

Q When was that truck acquired and from whom? 
A He bought a chassis, an old used chassis, I can’t 

52 remember who he bought it from. And then he 
bought material and parts for the motor. He 

bought things whenever he found it necessary to buy 
them. 

• * # # 

Q Do you recall that before Mr. Curies and you came 
to Washington to live he wanted to borrow some money 
to go into a gasoline station business in New York and 
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that you did not have any money to lend him to go 
into business? A 1 do remember that. And I 
didn't have any money. 

Q That was immediately before you came to Wash¬ 
ington, within a matter of months or so? A Yes. Very 
shortly before. 

Q In the conduct of his moving and storage business 
Mr. Curies himself was very active in the beginning, was 
he not ? Even to the extent of operating trucks himself, 
interstate? A Yes. 

Q And he would get out on these trucks and be gone 
days and nights on trips? A Yes. 

* # • • 

Q Up until about 1942? A When I moved. Yes. 
And then I offered to come and work and he didn’t want 
me to. 

Q Was there any discussion between you and Mr. 
Curies in regard to looking at this “D” Street property 
for the purpose of opening up a storage warehouse be¬ 
fore it was bought? A I can't remember ever having 
seen it until after we bought it. 

Q Did vou siun anv contract to buv it? A Do 

54 vou mean the verv first thing when— 

Q When the deal was made with the owner of 
it somebody signs a contract to buy something. A I 
think Mr. Curies must have done that. I just remem¬ 
ber the closing. 

< L > lie negotiated all the purchase of it, you did not 
deal with the real estate man or the former owner your¬ 
self? A I didn’t have time to do anything like that. 
I stayed home all the time. 

* • • * 

55 CROSS EXAMINATION (Resumed) 

BY MR. RYAN: 

Q Mrs. Curies, yesterday afternoon we had just 
reached a point where we had begun to discuss the acquisi- 
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tion of the property in the rear of “D” Street. You 
told us yesterday, I believe, that you were opposed to 
acquiring that property and didn't think it should be 
bought and that you so told your husband. To what 
use was that property put as soon as it was acquired? 
A We used it for a storage building for furniture. 

Q That was as an incident of the conduct of the mov¬ 
ing and storage business that was being operated? A 
Yes. 

Q Did you have any other buildings which were either 
owned or rented for storage purposes at that time? A 
That was the first one. 

Q There came a time about a year and a half 
5G or roughly in December 1938, when the title to the 
“D” Street property was changed in some way? 
A Yes. 

Q When the title was originally taken it was taken 
in your name and Mr. Curies’? A (Xodded) 

Q When it was changed over it was changed to your 
name alone. Is that right ? A Yes. 

Q W as there any discussion at that time between you 
and Mr. Curies? A Not that 1 remember of. 

Q Following that transfer of title in that matter did 
Mr. Curies continue to use that place for storage pur¬ 
poses? A Yes. 

Q As a matter of fact it was continued to be used for 
that purpose and that purpose only up until the present 
time. Is that not right? A Yes. 

Q Did you on any occastion, Mrs. Curies, first of all, 
pay the taxes on that building? A The money that I 
paid for the expenses came out— 

Q Did you pay the taxes is my question. A Xo. 

Q Did you on any occasion pay for any insur- 
57 anee on that property? A Xo. 

Q Did you on any occasion pay for any repairs to 
that property? A Xo. 

Q Do you have a key to the place? A Xo. 
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Q How many times between 193S and 194G when you 
obtained your decree of divorce were you in the place, 
in that piece of property? A When we bought it I was 
there once but 1 don’t know when it was. 

Q Have you ever paid the water rent for that prop¬ 
erty? A No. 

Q Up until the time of the institution of this suit, 
Mrs. Curies, did you ever make any claim or demand on 
Mr. Curies for any payment out of the rental that was 
coming from storing property in it? A No. 

Let’s pass to the “U” Street property, 1215 “U” 
Street. When was that acquired? A I believe it was 
in 1943.. 

Q Nineteen forty what? A Forty-three, I believe. 

Q Who signed the contract with the seller of 
58 that property for buying it? A I suppose Mr. 

Curies did. 

Q You do not have any recollection of you having 
signed it? A I didn’t know anything about it until the 
day of the closing. He said he had bought it. 

Q You knew about it then at the time it was at the 
title company and ready to be paid for and settled at 
the title company? A The morning we were supposed 
to be there he told me about it. 

Q What, if anything, Mrs. Curies, did you pay toward 
purchasing that property from your own funds, if any? 
A Nothing from my own funds. 

Q When that property was taken was it paid for all 
in cash or partly in cash and a trust put on it? A As 
I understand it, they wanted us to take three years to 
pay for it. 

Q So, presumably, a trust was put on it when it was 
bought and that was to be paid over a period of three 
years? A Yes. 

Q I will ask you what, if any, part of that trust you 
paid from your own funds? A I had no funds cf my 
own. 

• • * • 
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39 Q The money from the moving business was 
placed in Mr. Curie's business account at the Ana- 
costia Bank? A It had to be, under the circumstances. 

Q Mr. Curies drew the checks from that to pay these 
obligations on the trust in the purchase of the property? 
A Naturally. 

Q And the purchase of the property? A Naturally. 
Yes. 

Q Have you at any time since 1251 “U" Street was 
acquired paid any of the taxes on it? A No. 

Q Have you paid any of the costs for maintenance, 
the repairs? A No. 

GO Q Do you know now that the house, has, for 
example, today a fairly new Tappan gas range in 
it, does it not? A Yes. 

Q That was put in a year or two ago by Mr. Curies? 
A I don't know just when. 

Q You paid nothing for that? A No. 

Q Do you know it contains also a deep freeze? A 1 
know that. 

Q You paid nothing for that? A No. 

Q As a matter of fact you paid nothing toward any 
of the maintenance or upkeep of that property at anytime 
since it was acquired, have you? A No. 

THE COURT: What is the property 1251? Is it a 
private residence? 

MR. RYAN: It is a private residence. 

BY MR. RYAN: 

Q By whom is 1251 “U” Street occupied? A One of 
our daughters. 

Q Has it always and at all times since your divorce 
been occupied by members of the family? A Tes. 

Q And used as a house or home for them? 

61 A Yes. 

Q I will pass now, if I may, to 1325 “U" Street, 
which has been disposed of. When that was acquired, 
what, if anything, did you pay toward its acquisition from 
your own funds? A Nothing from my own funds. 
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Q Do you know how much was paid for 1325 “U M 
Street? A It seems to me it was thirty-five hundred 
dollars. 

Q Was a mortgage or trust put on that also, to be 
paid over a period of time? A Yes. 

Q What if any part of that did you pay from your 
own funds? A Nothing from my own funds. 

Q That property, Mrs. Curies, was owned in the name 
of you and your husband at the time of your divorce, 
was it? A No. It was all in my name. 

Q There came a time after vour divorce when vou 
were requested by Mr. Curies to make a deed to that 
property? A Yes. 

Q To whom did you deed it? A To Mr. Curies, I 
believe. 

Q Did Mr. Curies pay you anything for deeding that 
property to him? A No. 

Q Did you raise any question with him at that 
G2 time as to whether or not he should pay you any¬ 
thing for deeding it to him? A No. I didn't 
raise a question. 

Q And he offered you nothing to convey it and you 
demanded nothing to convey it? A There was an under¬ 
standing about that. 

Q As a matter of fact there was an understanding 
about all of this property at the time you entered into 
this property settlement agreement, wasn’t there, Mrs. 
Curies? A No. 

Q Who fixed the sum of four thousand dollars which 
you asked for and received in this property settlement 
agreement ? 

• • • • 

63 THE WITNESS: I didn’t understand that that 
was to be a property—I didn’t understand— 

• • # # 

Q I have asked you only one question, and if there 
is something else later your counsel can ask it. My ques- 
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tion is who fixed the amount of four thousand dollars? 
A That wasn’t your whole question. 

THE COURT: That is now—who fixed the four thou¬ 
sand dollar amount. 

THE WITNESS: I asked for four thousand dollars. 
BY MR. RYAN: 

Q Mr. Curies paid that amount? A Yes. 

Q Mrs. Curies, following the re-conveyance of 1325 
“ U ” Street to Mr. Curies there came another occasion in 
1949, some three years after your divorce, when he re¬ 
quested that you release or re-convey your interest in 
New York Avenue, is that not correct? A Yes. 

Q When was New York Avenue acquired? A It was 
in, it seems to me it was in June 1945. 

Q How much was paid for New York Avenue? A I 
haven’t the slightest idea. He came in one day and said 
he bought it, period. 

Q He came in and told you he bought it and 
64 you do not know how much he paid for it, what 
the terms were, or anything else? A Not a thing. 
I didn’t know anything about it. 

Q What was New York Avenue? What kind of prop¬ 
erty was it? A It was a building lot. 

Q Unimproved; had no building of anv kind on it? 
A No. 

• * * * 

Q Did you ever see it? A We drove through that 
section several times but 1 can’t remember that I ever 
knew where it was. 

Q Was it ever rented or used or occupied by Mr. 
Curies for any purpose? A I don’t know. 

Q Did you ever pay anything toward the purchase 
price of it? A I didn’t have any money. 

Q Pardon? A I didn’t have any money. I gave it 
all to him. 

Q Did you ever pay anything toward the taxes on it? 
A No. 

* * * * 
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65 Q Do you know to whom it was sold? A No. 

Q Did you over make any demand on Mr. Curies 

for any part of the proceeds from that sale until the 
institution of this suit? A No. 

Q Mrs. Curies, you and Mr. Curies separated some¬ 
time in 1945? A Yes. 

Q And following that time did the six children con¬ 
tinue to remain with Mr. Curies? A Yes. 

Q They lived in one of the houses that we are talking 
about here? A Yes. 

Q Which one? A First it was in 1325 and then 
later on 1251. 

Q Were they there after, so far as you know, provided 
with their necessities and supported by Mr. Curies? A 
Yes. 

Q I believe four of those children are now mar- 

66 ried. Is that right? A Yes. 

Q And I believe you said one of the houses, 
1215. is still occupied by your daughter? A One of 
them. 

♦ * * * 

67 Q Did you ever sign any deeds of trust in con¬ 
nection with buying that property? A I can’t re¬ 
member anything about it. 

Q When you were asked to relieve—to release that 
property in 1949 did you direct any inquiry either to Mr. 
Curies or to me? A No. 

Q Did you make any demand for any payment of any 
of the proceeds? A No. 

Q Mr. Curies, when your daughter contacted you in 
the summer of 1954 with a letter from me to Mr. Curies 
and a deed asking for your signature to the “D” Street 
property, was any offer made to you then to pay you 
anything out of the conveyance of that property? A 
Not immediately. 

Q And you thereafter immediately almost after re¬ 
ceiving that consulted attorneys? A Yes. 


i 
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Q And thereafter made a demand on Mr. Curies for 
use and occupancy of that property? A Yes. 

68 Q And for some part of the proceeds of con¬ 
veyance? A Yes. 

Q You had made no demand concerning that property 
or any of the other properties up until that time? A 
No. 


72 RECROSS EXAMINATION 
BY MR. RYAN: 

Q Mrs. Curies, if it should appear of record that you 
did not give him a deed to 1325 “U” Street until Janu¬ 
ary 27, 1947, and that it is recorded in Liber 8140 in 
folio 461 among the land records of the District of Co¬ 
lumbia would that refresh your recollection that the four 
thousand dollars matter that was agreed upon back in 
September 16, 1946, had nothing to do with your con¬ 
veyance of 1325 “U” Street to Mr. Curies? A At the 
time it seemed to be all in accordance with that agreement 
about the four thousand dollars, and him selling the 
house— 

Q You do not want the Court to think you conveyed 
“U” Street to your husband before you had a divorce 
from him, do you? 

THE COURT: What was the date of the deed? 

MR. RYAN: The date of the deed, if Your Honor 
please, is January 27, 1947. 

• * • • 

73 Q Mrs. Curies, did you receive the four thou¬ 
sand dollars before or after you got your final 

decree of divorce? A I can’t remember. It seems as 
if it were a day or so afterward, but I can’t remember. 

Q Tt was delivered to you, was it not, by your at¬ 
torneys in Saint Petersburg? A Yes. 

* • * * 
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74 Thereupon 

WILLIAM L. CURLES 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. RYAN: 

# * # # 

Q Mr. Curies, you were formerly the husband of Ruth 
A. Curies the plaintiff in this case? A Yes. 

Q. Lived together with her as husband and wife until 
about 1945? A Yes. 

• * # * 

75 Q Mr. Curies, following your marriage what 
was your first occupation? What was your first 

source of income? What did you first do for a living? 
A I worked for the Pennsylvania Oil Company here, 
operated one of their service stations out on Wisconsin 
Avenue. 

Q Following that what did you do? A We later 
went back to Pittsfield, Massachusetts, which I went back 
to work with the G.E. where I worked previously before 
our marriage. 

Q G.E. meaning General Electric? A General Elec¬ 
tric. 

Q You worked there for a while and then what did you 
do next? A That was during the depression and we 
were laid off finally to two days a week, and that was not 
enough to support a wife and child and keeping like I 
wanted, and I felt that 1 could do better elsewhere, or 
in Washington, which I had a business previous to that 
before my marriage. 

Q So then you came here to Washington? A Yes, 
sir. 

• • # * 

76 A When we arrived here we had fifty cents 
and no work, no jobs. So I went to work for the 
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Abshur Motor Company, worked the first week for no 
pay. If I was worth anything at the end of the week, 
if he felt he could give me something, it would be ap¬ 
preciated, if not it was perfectly satisfactory. 

Q Did he think you were worth anything after the 
end of the first week ? A He paid me fifteen dollars the 
first week, twenty dollars the next week and I worked 
there until I opened up a shop of my own. 

Q The shop that you opened up of your own, was 
that a garage, automobile repair shop? A That was a 
two-car garage in an alley. 

Q In so far as getting started in that two-car garage 

in an allev was concerned, did vou have anv monev of 
* • » • 

your own? A Very little. We managed to get a job 
occasionally and I would go at nights and put blotters 
under peoples doors and we run a special on repair job, 
like a four cylinder motor we would clean the carbon, 
grind the valves and adjust the main bearings, connecting 
rod bearings; that was a special for twenty-one dollars. 

Q How long did you stay in that garage busi- 
77 ness? 

THE COURT: What vear was that? 

THE WITNESS: That was Thirtv-one, I think, sir. 
BY MR. RYAN: 

Q How long did you stay in the automobile repair 
business? A My business increased and I got a larger 
garage, but I worked anywhere from twelve to fifteen 
hours a day and I got rheumatism in my back and I 
couldn’t work in there anymore so I had some men, but 
they helped me, they did well, but not like I’d like to see 
it done, and I operated along up to where the time I 
started in the fish business my first truck. 

Q Tell us when you started in the fish business? A 
My home is in the eastern part of North Carolina and 
on the beach we make catches of large fish, that is in the 
fall of the year—large catch—several hundred tons, or 
ten ton, or I say a hundred ton, that may be exaggerating 
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a little bit, up to twenty-five, fifty tons of fish. These 
fish were pulled up on the beach. They had no way to 
get them to market so I was talking to one of them, a 
friend of mine come to Washington and if I could fix 
up some way to haul them back they would send me a 
telegram when they would catch these fish. So money 
was tight. I went over to the junk yard at Fourteenth 
and “L” Street. I don’t remember that man’s name. I 
believe it was Livingston or similar to that name, and 
bought a chassis. 

The chassis cost me fifty dollars. It had two 

78 pretty good tires on it, and he throwed in an extra 
tire for fifty-one dollars, what my first truck cost. 

And T scratched around and got enough lumber to build 
a body on it and for the first year I was in the garage 
business and the hauling business. I hauled fish from 
the eastern part of North Carolina to the commission 
man here and also in Baltimore. And they followed my 
truck and found where I was getting the fish and I had 
a complication on the beach and they’d make these catches, 
they’d bring their trucks there, too, and competition got 
so I couldn’t compete and I would work in this garage 
and make what I could and occasionally someone would 
stop, want a truck moved, and one of the boys would go 
out and help them move their truck, and finally I had to 
give this work up, rheumatism got in my back so that I 
couldn’t make it. 

And the Mrs. would help me. I’d go evenings and put 
blotters under the door. I figured if I could get half of 
the moving from the south of East Capitol Street over 
to Anacostia Biver that I could make a good living. So 
I put out these blotters evenings and my wife would take 
the calls and we finally built it up. 

• • • • 

79 Q Then when you went full-fledged into the 
moving business, Mr. Curies, how was it first 

operated. A As I explained, the truck was setting on 


99 A 


the street and people in the neighborhood would have a 
truck or something that they wanted to haul, and we 
would do it. And then by putting these blotters under the 
door, and finally I got to a place that I could put a little 
piece in the newspapers. That is how T actually go 
started in the moving business. 

Q At the beginning did you in addition to being in 
the business drive the truck, keep it in repair, service it 
yourself and help with lilting and moving tilings 
SO in and out of peoples' houses? A The first couple 
of years I had one man to help me. 

Q Then there came a time as the business grew, Mr. 
Curies, that the Interstate Commerce Commission began 
to put into effect what we call the Motor Carriers Act? 
You are familiar with that? A Yes, sir. 

Q At that time you were in the moving and storage 
business? A Yes, sir. 

Q Did you in your own name acquire interstate oper¬ 
ating rights? A Yes, sir. 

Q What part of the country did they cover? A The 
East Coast, either eighteen or nineteen states, only I 
could haul from Washington, D. C., to these states or 
from these states back to Washington, D. C. 

Q You got those rights when the Motor Carrier Act 
went into effect because of your previous operations under 
that area ? A Yes. 

Q In other words, you got them under what they call 
the Grandfather’s Rights Clause? A Yes. 

• • * # 

81 Q As that business progressed, Mr. Curies, did 
there come a time when Mrs. Curies was no longer 
active in the conduct of it, when she stayed home with the 
family? A When we moved over on Nichols Avenue 
with the children it was just too much for her to be in 
the office. We needed more room and I wanted a home 
for her and the children and we had to take a small 
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place first and to buy it other than to pay rent, and it 
was agreed and we bought it. 

Q When was it that that place was bought? What 
year? A I couldn't say, sir. 

Q Was it sometime before 1945? A Oh, yes. 

♦ * * * 

82 Q Mr. Curies, as this business progressed there 
came a time when the property in the rear of “D” 
Street was considered for purchase and who handled those 
negotiations for buying that property? A I did. I found 
the building which I have looked all over, that was the 
most suitable building, the place that we probably could 
pay for if things went along as they had been going. 

0 And through what real estate office did you buy 
that? A Boss and Phelps. 

0 Mr. Curies, 1 show you a document dated December 
24, 1930, and ask if vou can identifv it, sir? A This is 
the first contract to buy the “D” Street property, known 
as a warehouse, 139 "D’’ Street. 

MR. RYAN: May it be marked Defendant’s Exhibit 
Number One. 

THE DEPUTY CLERK: Defendant’s Exhibit Num¬ 
ber One for identification. 

(Thereupon, Defendant's Exhibit No. 1 was marked for 
identification.) 

BY MR. RYAN: 

Q Mr. Curies, at the time you made or entered into 
these negotiations to buy “D” Street did you de- 
S3 posit with Boss and Phelps Company any sum of 
money? A Two hundrel dollars. 

Q I show you a check dated December 24, 1936, and 
ask if you can identify your signature? A That is a 
two hundred deposit check. 

MR. RYAN: May this be marked Defendant’s Exhibit 
Number Two. 

THE DEPUTY" CLERK: Defendant’s Exhibit Num¬ 
ber Two for identification. 
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(Thereupon, Defendant’s Exhibit No. 2 was marked for 
identification.) 

MR. RIAN: I would like to offer in evidence De¬ 
fendant’s Exhibits Numbers One and Two. 

• * * * 

S4 (Thereupon, Defendants Exhibits Nos. 1 and 2 
were received in evidence.) 

BY MR. RYAN: 

Q Mr. Curies, following the negotiations for purchase 
of the “D” street property a month or so thereafter you 
and Mrs. Curies went to the title company and completed 
the terms for purchasing that property. Is that right? 
A Yes. 

Q And the title was taken in the joint names of you 
and your wife at that time? A Yes. 

Q Was that discussed at all with her before title was 
taken that way? A Oh, yes. I found that we thought 
we could buy it, we could swing it. Things were tough 
in those days. We decided we could, so we went at it. 

Q You went after it both knowing that you were 
going after it in that way? A Yes. 

Q Did there come a time, Mr. Curies, when title to that 
particular piece of property, “D” Street, was changed from 
joint names to Mrs. Curies’ name only? A Yes. 

85 Q What took place to bring that about, sir? A 
I’d like to explain the little detail. This work of 
moving and storage is more or less seasonal. In the 
winter months we almost starve to death. We had a very 
bad year and the insurance company that I had was a 
mutual company, and there was an associate carrier of 
mine which had a bad experience, practically almost wiped 
out and that started me to thinking, and what I had 
worked for would happen to me, I would have nothing 
left. So I thought I wanted the wife and child would 
have something if it was in her name to have. Those 
chances we had to take. It was the best I could do at 
that time. So I had it transferred over to her name. 
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Q That was done for the purpose of protecting your 
business and if something happened accidentwise to pro¬ 
tect your wife and children? A And children. Yes. 

# • • * 

S6 Q 1 will show you, for example, on Plaintiff’s 
Exhibit Number Seven a deposit made in Ruth A. 
Curies' savings account on March 2, 1943, of $3,134.26 
and a withdrawal on March 27, of four thousand dollars. 
TIIE COURT: How much? 

MR. RYAN: Four thousand dollars. 

BY MR. RYAN: 

Q Would that indicate to you that this account 

87 was being used for your business purposes? A 
Yes. 

Q Your wife at no time during your marriage to her 
ever had as much as $665S.43 in her own account and 
belonging solely to her, did she? A Not to my knowl¬ 
edge. 

THE COURT: Is it reasonable to assume that when 
that four thousand dollars was withdrawn it was probably 
for the purchase of equipment or something? 

THE WITNESS: Yes. It was equipment. Maybe the 
purchase of a new car. 

t t • t 

Q Mr. Curies, when the “D” Street property was ac¬ 
quired it was immediately put to use in business. Is that 
right? A I had to do some repair, the building has to 
be, should be roomed for each set or size, but at that time 
I did not have enough money so I bought lumber and 
material enough to put these bins on the two floors in 
different sizes, say one would probably accomodate five 
rooms, one would accomodate three rooms and two 

88 rooms, try to have them various sizes, and also a 
rug rack, so we could fumigate and protect the rug 

wrap and moth flakes and have a place we could put those, 
so it could be laid out straight. And then the elevator was 
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broken down. I had to send to Baltimore to get parts 
for that to get the old hand elevator that we had to take 
the furniture to the second floor. 

And the windows was out. We had to put the windows 
in. The roof at that time was bad and how it has ever 
held up this long I will never know because I will bet the 
slag and tar on it is that deep. Every year we put two 
or three coats of tar and slag and stuff over it. 

Q All of that maintenance and repair work then lias 
been done by you at your expense? A Yes. 

# * ♦ * 

Q There came a time, then, in 1945, Mr. Curies, 

89 when the two of you separated, Mrs. Curies went 
to Florida. Is that right? A That is right. 

Q In the fall of that year negotiations were gotten 
under way for this property settlement agreement which 
is here before the Court? A Yes. 

Q 1946. And, Mr. Curies, I will ask you, was or was it 
not your understanding, that when this settlement agree¬ 
ment was entered into between you and your wife, that it 
was to dispose of everything that existed between you? 
A Yes. With one exception. 

• * # • 

90 TIIE WITNESS: This home at 1251 “IT Street 
is hers and the childrens’ for life, as far as I am 

concerned. She has always had a home whether she has 
had a divorce or not. 

BY MR. RYAN: 

Q Let’s see if I understand that. What you are tel¬ 
ling the Court is that 1251 “U” Street was bought be¬ 
tween vou and vour wife as a home for her and those 
children as long as they live. Is that right? A That 
was not the understanding between the wife and 1, but in, 
to me, in other words, I always want them to have a 
home. I’d never sell it. 

Q And you’d want that home, 1251 “U” Street, even 
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maintained in that position at this time? A That is 
riarht. 

# • # • 

01 Q Following this agreement, Mr. Curies, you re¬ 
quested Mrs. Curies—or at or about the time if the 
dates indicate that it was at or about the time— you re¬ 
quested Mrs. Curies to reconvey 1325 “U" Street to you, 
did you not? A Yes. 

Q Did she do that without question? A She did. 

C Did she ask for any compensation or payment of 
any kind whatsoever to her? A No. 

And by the same token did she make any demand 
on you of any kind or nature whatsoever when New York 
Avenue was sold? A No. 

# * # * 

9l> Q Mr. Curies, from the time of the divorce be¬ 
tween yourself and the plaintiff, or the plaintiff 
and yourself, in this case, which was obtained by 
!)7 her in Florida in 194(j, and up to the present time, 
did she at anytime subsequent to that date assist 

vou in anv wav or have anv further contact whatsoever 
* * * » 

with your moving and storage business? A No. Not 
at all, sir. 

Q From that time on have you had the sole and ex¬ 
clusive custody and care of the children? A Yes. 

Q Coming to the spring of 1954 did you at that time 
decide that vou wished to get out of the moving and 
storage business and retire from it? A Well, on my 
health. It just got too much for me and I had to give it 
up. The doctor said I had to get out of that office, too 
much of a strain. 

Q Did you negotiate a contract for the sale of that 
business? A I did. 

MR. RYAN: Will you mark this agreement which is 
dated October 15, 1954, and entitled Supplemental pur¬ 
chase Agreement, as Defendant’s Exhibit Number Five, 
please. 
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THE DEPUTY CLERK: Defendant's Exhibit Num¬ 
ber 5 for identification. 

(Thereupon, Defendant's Exhibit No. 5 was marked 
for identification. 

MR. R\ AN: And this document which is un- 
OS dated, but is entitled Bill of Sale, as Defendant’s 
Exhibit Number Six. 

THE DEPUTY CLERK: Defendant's Exhibit Num¬ 
ber Six for identification. 

(Thereupon Defendant's Exhibit No. G was marked 
for identification.) 

MR. RYAN: And this document which is dated Oc¬ 
tober 15, 1954, and entitled Lease Agreement, as Defen¬ 
dant's Exhibit Number Seven. 

THE DEPUTY CLERK: Defendant's Exhibit Num¬ 
ber Seven for identification. 

(Thereupon, Defendant's Exhibit No. 7 was marked for 
identification. 

BY MR. RYAN: 

Q Mr. Curies, I show you Defendant's Exhibits Num¬ 
bers Five, Six and Seven for identification, and ask if 
these are the documents which culminated from your 
negotiations for the sale of your business—the moving 
and storage business. A Yes. That is right. 

MR. RYAN: I would like to offer in evidence De¬ 
fendant's Exhibits Numbers Five, Six and Seven which 
have just been identified. 

MR. BARTON: I would like to know the purpose of 
those exhibits. 

99 MR. RYAN: The purpose of them is, if Your 
Honor please, to indicate—well, several things. 
One, they show that Mr. Curies entered into a contract 
on October 15, 1954, for the sale of his moving and stor¬ 
age business, that as an incident of selling his moving 
and storage business he entered into a contract to sell and 
dispose of his office property—not his office property, the 
trucks and equipment, his Interstate Commerce operating 
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rights, or his certificate, and also the storage warehouse 
on **D" Street under the belief and understanding that he 
could obtain a conveyance of that under the property set¬ 
tlement agreement from his wife when called upon so 
to do. 

The further reason to establish the fact that in free 
bargaining he, as a seller ready, willing, and able to sell 
to a purchaser ready, able, and willing to buy, placed a 
value on the **D” Street property of seventy-five hundred 
dollars, which was made under the Interstate Commerce 
Commission regulations, apart of a proposed purchase 
agreement, part of the breakdown of the purchase price 
to be paid upon the sale and conveyance of interstate 
operating rights, which after publication to competing 
brokers and which after full compliance with the regula¬ 
tions, was accepted and approved by the I.C.C. 

So it is there for two reasons. One, to show his action 
in regard to this property; number two, its pur- 
100 ported value; number three, the amendments which 
have been made subsequent to that in an effort to 
straighten this title out. 

MR. BARTON": We have no objection to the intro¬ 
duction of these except in so far as the purpose has to 
do with the defendant’s understanding of his rights under 
the property settlement agreement. 

THE COURT: I do not think they are admissible for 
that purpose. I will admit them for the purpose of estab¬ 
lishing his understanding of the value of the property. 

(Thereupon, Defendant’s Exhibits Nos. 5, 6, and 7 were 
received in evidence.) 

BY MR. RYAN: 

Q Mr. Curies, after entering into these agreements, 
did you then present to Mrs. Curies for signature and 
execution a deed of conveyance to the property on “D” 
Street? A I did, through one of my daughters. 

Q Did vou offer Mrs. Curies anv consideration for 
that, any payment of any cash or anything else? A At 
that time, no. 
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• ♦ • « 

101 BY MR. RYAN: 

Q Mr. Curies, in 1045, during the summer 
months, did there come a time when you became inter¬ 
ested in acquiring a piece of farm property ? A Yes. 

Q Can you fix the approximate time of the year? 
A 1 don't know the date, sir, but— 

Q Did you run some advertisements? A I did. 

Q As a result of those advertisements were you con¬ 
tacted by a gentleman in King Georges County, Virginia? 
A I was. 

• * * * 

103 Q Mr. Curies, you entered into negotiations dur¬ 
ing the summer months of 1945 to acquire a farm 

property? A 1 did. 

Q And they ultimately culminated in the purchase by 
you of what I will call a first contract? 

T11E COURT: Will you clarify one thing? What re¬ 
lief are you seeking from this court in connection with 
the Virginia property ? 

MR. RYAN: Declaratory judgment that the plaintiff 
in this case has no legal or equitable right, title, or in¬ 
terest in and to the Virginia property and that she be 
declared by this Court to be a trustee of the title therefor 
and that this Court in its overall decree direct her to 
release or convey, re-convey her interest in the Virginia 
property to the plaintiff—to the defendant. 

THE COURT: There is a proceeding now pending in 
Virginia for partition of the property? 

MR. RYAN: Yes, sir. 

THE COURT: Brought by the plaintiff in this 
action? 

104 MR. RYAN: Many months after this action. 
THE COURT: I just want to get clear what 

relief vou are asking from this Court. You lfiay proceed. 
BY MR. RYAN: 

Q There did come a time then when you acquired what 
I call the first farm? A Yes. 
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Q From whom did you purchase that? A Jeffrey 
was the last name. I do not know the initials. 

Q John L. Jeffreys, Junior? A I believe so. Yes, 
sir. 

* • # • 

MR. RYAN: May this be marked Defendant’s Exhibit 
Number Eiidit. 

(Thereupon, Defendant's Exhibit No. S was marked for 
identification.) 

105 MR. RYAN: 1 would like to offer it in evidence. 

THE COURT: It will be received. 

(Thereupon, Defendant's Exhibit No. S was received in 
evidence.) 

BY MR. RYAN: 

Q Mr. Curies, this first farm tract was acquired at a 
price of seven thousand dollars, was it not? A Yes. 

Q Who provided the consideration for its purchase? 
A I did. 

Q Did there come a time later, Mr. Curies, when a 
second and adjoining tract was purchased? A It was. 

Q Shall we call that the Purks tract? A The Purks 
tract. Yes. 

Q That is how many acres? A Approximately two 
hundred and ninety-seven acres. 

Q Those two tracts together comprise about five hun¬ 
dred and twenty-four acres, do they? A Yes. 

Q How much did you pay for the Purks tract? A 
Approximately three thousand? 

Q Who paid for it. A I did. 

Q Do you recall when it was you bought that 
10G tract? A Oh, about eight, nine—say nine years 
ago. Something like that. 

Q It would be about 1945? A Something like that. 

Q From the time you acquired that property, Mr. 
Curies, who has maintained it, kept it in repair, paid all 
of the expenses incidental to its operation? A I have. 

Q Does it now appear that the title to that property 
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is also in the joint names of yourself and Mrs. Jiutli A. 
Curies? A It is. 

Q Prior to the institution of this action had Mrs. 

Curies ever made anv demand on you for anv income 

* • • 

from that farm or from—for any of the receipts from it? 
A Xo, sir. 

Q Has she ever contributed anything toward its sup¬ 
port or maintenance? A N'o. 

Q That is the farm on which you now live and which 
you operated as a farmer yourself? A Yes. 

* m * * 

107 ( L ) Mr. Curies, I would like to show you, if 1 may. 

a check dated January 15, 1945, on the Anacostia 
Bank and payable to yourself in the sum of three thou¬ 
sand dollars. Can you identify that check? A I 
10S can. It is my check. 

Q For what was it acquired and what use was 
it put to? A To purchase the Purks farm tract. 

Q So, then, it was approximately January 15, 1945, 
that you purchased the Purks tract? A Yes. 

Q Did you borrow this money from the Anacostia 
Bank with which to buy that farm? A I cannot remem¬ 
ber. I’d like to state this to the Court, that the Anacostia 
Bank was very helpful to me. They loaned me up to ten 
thousand dollars with no security and I, anv number of 
notes, and loans that they have made me, and I am not 
positive whether I borrowed the money to pay for it or 
had that much cash. I had to go back to my check book. 

• « • • 

Q Between June 15, 1945, and—you and Mrs. Curies 
separated in December 1945? A T don't know the 
109 date. 

Q Was it in the month of December? A 1 

think so. 

Q You had repaid the loan to the bank in the monthly 
installments, did you, for those months inbetween? A 
Yes. 



Q So that would be either six or seven months that 
you had paid prior to your separation? A Yes. 

Q Following that separation did you and you only 
make all the payments on re-paying that loan ? A I did. 

Q In so far as this Purks farm is concerned, is the 
title to that also in the name of yourself? A In the title 
to both. 

Q Joint names? A Yes. 

* * * * 

110 Thereupon 

RUTH A. CURLES 

resumed the witness stand and, having been previously 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BARTON: 

Q Mrs. Curies, I call your attention to a withdrawal 
of four thousand dollars on March 27, 1943, and twenty- 
eight hundred dollars on March 31, 1943, in your savings 
account at the Anacostia Bank which has been introduced 
as Plaintiff's Exhibit Number Seven, and ask vou if vou 
are able to tell what those represent? A I can’t tell 
what the two amounts represent. 

THE COURT: I can’t hear you. 

THE WITNESS: 1 can’t tell what the two amounts 
represent the way they are there. But I do know 
117 that I took out an amount approximately six 
thousand dollars in March. I had it in cash in 
my hand, I remember, because it was six thousand dol¬ 
lars and it was quite a bit to have at one time. And 
Mr. Curies said he wanted it to pay for the farm with. 

THE COURT: You mean you turned it over to Mr. 
Curies? 

THE WITNESS: Yes. He put it in. He put it in in 
February. He put in over three thousand dollars, and 


Ill A 


lie told me then he had seen this farm, he took the chil¬ 
dren down and I was sick in bed at the time. He took 
the children down and they all looked at it and liked it 
and he came home and said he was going to save up the 
money for it. 

So he came in on the second of March, and told me— 
the second of February, 1 believe—and said that he had 
put in about three thousand dollars toward it. And then 
later on he put in a little bit more than three thousand 
dollars again. And then as soon as I was out of bed and 
able to get around he asked me to go down to the bank 
and take out six thousand dollars because he wanted to 
buy the farm. 

* * * • 

CROSS EXAMINATION 
BY MR. RYAN: 

Q Mrs. Curies, you know he did not buy the 
11S farm and settle on it until late summer, don’t you? 

A I didn’t know anything about it, Mr. Ryan, 
except what he told me and he very seldom told me 
anything. 

Q Didn’t you know that when he entered into the con¬ 
tract originallv that there was a thirtv-seven hundred 
dollar trust or mortgage alreadv on the farm that he 
could have assumed? A I didn’t know anything about 
it, what he could or couldn’t have done, because, Mr. 
Ryan, he didn’t talk to me except when it was extremely 
necessary. 

Q Didn’t you recall or know that the farm had orig¬ 
inally been in cultivation for peonnies and the man who 
owned it ahead of him wasn’t going to part with pos¬ 
session of it until that season’s crop had been harvested? 
A I know there was a clause of some kind that said 
that the person who owned it formerly had the right to 
harvest the peonnies. It seemed to be a woman. 

Q Couldn’t those withdrawals from the bank at that 
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time in cash have been used for the purpose of paying 
income taxes? A He told me it was for moving business 
and would I please get out the six thousand dollars and 
I did. I don’t know what he used it for. If I asked him 
any questions he lost his temper. I never asked him 
anything if I could possibly keep from it. 

# * # # 
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RUTH A. CURLES, DIRECT EXAMINATION 
(Continuing from page 6SA, line 30) 

2 MR. BARTON: Plaintiff also offers in evidence 
the bill of complaint in the Florida suit for divorce, 

the answer, stipulation of the attorneys for plaintiff and 
defendant in that suit, and waiver of notices on the part 
of the attorney for the defendant, and the decree of 
divorce— 

3 MR. RYAN: I object to this tender, if Your 
Honor please, because I think under the Holcomb 

case in our own Court of Appeals this Court is not re¬ 
quired at this time to go into the issues which may have 
obtained between the parties at the time of the divorce. 

It has held that the adjudication of property rights is 
a separate equitable action totally separate and apart 
from any question which may have been involved in the 
divorce action. 

I accordingly do not believe that the proceedings in a 
Florida action have any materiality in the property 
settlement question which is now before Your Honor. 

I will concede the validity or the right of the plaintiff 
in this case to offer in evidence the property settlement 
agreement and the final decree of divorce, because that 
establishes his rights to advise Your Honor that by virtue 
of that a tenancv in common has been created as a mat- 
ter of law. 

The rest of the action, I think, is immaterial to this 
cause. 

MR. BARTON: If Your Honor please the only pur¬ 
pose I had in offering this was to show that the com¬ 
plaint for divorce was based on the ground that the 
defendant deserted the plaintiff and I do not think I 
would have offered that except for the fact that Mr. 
Ryan proposes evidently to show that the plaintiff her¬ 
self is at fault with respect to this divorce. 

4 THE COURT: I doubt the materiality of the 

complaint, Mr. Barton. I will admit the decree. 
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The rest of it will not be admitted. 

* * • • 

(Continuing from page G9A, line 17) 

5 Q What were the grounds for the divorce? 
MR. RYAN: I object to that. 

THE COURT: What is the materiality? 

MR. BARTON: I withdraw it, but in the pleadings 
the defendant has alleged that the plaintiff deserted him. 
If all the evidence of that nature is kept out, that is the 
way we would like it. 

THE COURT: I will sustain the objection. 

• * • * 

6 Q At the time of your marriage did the de¬ 
fendant have any money? A No. He didn’t. 

Q How do you know? A He told me he didn’t. 

Q Do you know whether or not since his marriage he 
has inherited anv monev? A No. He hasn’t. 

• * • # 

(Continuing from page 70A, line 8) 

7 Q After you had let the defendant have a part 
of the five hundred dollars and used the balance for 

your joint purposes, did you ever let him have any more 
money? A Yes. When we went in the garage business 

I borrowed two hundred dollars on my life insurance and 
he used that to start in the garage business. 

• • * • 

(Continuing from page 72A, line 3) 

II Q Those checks aggregated how much ? A Four 
hundred and ninety-eight dollars. 

• • • • 

(Continuing from page 74A, line 30) 

Q What? A In May of 1938 I had a check 
from my mother’s estate for $1779, and I— 
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• # # # 

Q What did you do with the balance of that 
20 $1779? A I kept seventy-nine dollars of it to use 

for myself and the children and the cash that was 
left, approximately three hundred and seventy dollars, 
I gave to Mr. Curies in cash. 

Q That $1330 was applied on the note on the “D” 
Street property? A Yes. I took it right down to the 
note teller’s window and gave it to him the minute I 
had it from the check teller’s window. 

• • • • 

(Continuing from page 7GA, line 4) 

22 Q Out of the total amount of monies shown in 
Plaintiffs Exhibit Seven, representing deposits and 
withdrawals from the Anacostia Bank, how much of that 
money did you use for your own purpose? A I used 
twenty-five dollars at one time for myself, another time 
seventy-four dollars. 

Q And is the seventy-four dollars the last withdrawal 
in the book? A It is. 

• • • • 

(Continuing from page 77A, line 9) 

24 BY MR. BARTON: 

Q Was there any agreement between you and 
Mrs. Curies with respect to the way you were hold¬ 
ing this property? 

MR. RYAN: That is the same question I objected to 
before. 

THE COURT: I do not think it is quite the 

25 same. I will overrule your objection. You may 
answer. 

THE WITNESS: I would like to hear it again. 
(Question read bv the reporter.) 

BY MR. BARTON: 

Q That is the title of the property. A No. 
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Q That answer, would that apply before as well as at 
the time the property was conveyed to you? A Yes. 

♦ • * • 

(Continuing from page 78A, line 11) 

28 Q I will ask you to tell the Court the circum¬ 
stances under which you signed that deed. A I 
was in Florida at the time and the lawyers— 


(Continuing from page 78A, line 32) 

32 MR. BARTON: I do not see how it would be 
possible to prove that she relied on something 

stated by the defendant unless I can show what she was 
told by these attorneys based on the lettter they received. 
THE COURT: I do no interpret that letter as mak¬ 
ing these attorneys, these Florida attorneys the 

33 attorneys for the defendant. 

MR. BARTON: Then, if Your Honor please, 
even though it is a letter addressed to her own attorneys, 
then the statement made to her own attorneys would be 
the same as a statement made to her. Is that correct? 
THE COURT: A statement made to her attorneys? 
MR. BARTON: If this is a statement not to the at¬ 
torneys of the defendant but to the attorneys of the 
plaintiff, then it is the same as though this letter had 
been written to the plaintiff. 

THE COURT: That is right. 

• * ♦ * 

(Continuing from page 79A, line 29) 

34 MR. BARTON: Mr. Ryan, will you admit that 
the proceeds were $14,27)0 for that property? 

MR. RYAN: I will admit the selling price was four¬ 
teen thousand two hundred and fifty. I won’t admit the 
proceeds were that. 

35 MR. BARTON: You mean the net? 

MR. RYAN: That is right. 

MR. BARTON: All right. 
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• • • • 

(Continuing from page 81A, line 19) 

39 MR. BARTON: I believe Mr. Ryan agrees that 
the pre-trial statement beginning on page—the last 

paragraph on Page One, beginning “During the period, and 
so forth” down through sub-paragraph U E” on 

40 iPage Two, is correct except he won’t agree that 
these are the exact dates, he said, but they are 

close enough for the purpose. 

MR. RYAN: I will agree, if Your Honor please. 
I am not going to raise any issue, about it being a day 
or two previous or behind. I am stipulating that dates 
are correct. I am not stipulating, of course, that these 
conclusions of law, that these hold them this matter and 
this matter as tenants in common. 

# * # ♦ 

41 THE COURT: I think it is pretty clear as to 
what your stipulation is. In other words, you 

agree that the property was acquired as indicated on the 
dates or approximately the dates as indicated and that 
the record title is as indicated. 

MR. RYAN: That is correct, Your Honor. 

MR. BARTON: If Your Honor please, by this stipu¬ 
lation we are not conceding that this Virginia land is 
involved in this case—that is, northeast, because we do 
not think that the Court has any jurisdiction here of the 
title to Virginia real estate. 

THE COURT: But you are agreeing that it was 
acquired by the plaintiff and defendant as tenants by 
the entirety. 

MR. BARTON: That is right, Your Honor. That 
is all. 

• • • • 

(Continuing from page 82A, line 10) 

Q So that as a matter of actual fact even the 
money he put in your name parts of it was his own 


42 
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money? A No. It was money from our moving busi¬ 
ness. 

• • * • 

(Continuing from page 83A, line 6) 

44 Q And even prior to that time there were long 
periods of time when you devoted no time to the 
moving business? A No, there weren’t. It was night after 
night the phone was ringing, he wouldn't be there and 
I had to answer the phone. 

• * • • 

(Continuing from page 83A, line 12) 

Q For long periods of time? Months? A Once I 
was away a few weeks. But the rest of the time during 
all those years I devoted whatever time I could to the 
moving business. 

• • • • 

(Continuing from page 85A, line 4) 

47 Q And that is the only money of yours that went 
into that account. Is that right? A If vou want to 
say it that way, well I consider this other money mine as 
much as his, it was our mutual earnings. We both worked 
hard for it. 

• • • * 

(Continuing from page SSA, line 12) 

53 Q It was during that interval of time when you 
did answer the phone and take messages and things 
of that sort? A Not only then, but all the time, every 
day, Sundays included. 

• * • # 

(Continuing from page 90A, line 37) 

58 Q So you paid nothing on that? A It was all 

59 mutual income from our moving business. 

Q You paid nothing personally then on the trust 
on that property? A Not out of any money from any- 
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where except the moving business. That was our own 
mutual money that came in from our own business w T e 
had both worked hard to build for the payments on the 
rent and the insurance you are speaking of, all these 
items you spoke about about the storage building a few 
minutes ago, the insurance and taxes and all that sort of 
thing you just mentioned, I can’t itemize them all, but 
all those things were paid out of the money from the 
moving business. 

• • # • 

(Continuing from page 95A, line 7) 

68 BY MR. BARTON: 

Q Mrs. Curies, I will ask you if any of the trucks 
of the moving business were ever put in your name? A 
Yes, they were. 

Q Do you know about how many and when? A 
While we were living on Nichols Avenue, but I don’t 
know what years. I don’t know, two or three or what 
number. We started out with one. 

» • • « 

(Continuing from page 95A, line 7) 

69 Q Other than the monies which you furnished 
Mr. Curies to buy “D” Street, where did the money 

come from that purchased these other properties—the two 
“U” Street properties and the New York Avenue property? 
A It came from the money we made moving—it came 
from the money we made in our moving business. 

Q What was the name of this moving business? 
What "was the name it was operated on? A For the 
recent years it was Curies Movers. About that he had— 
I can’t remember what he called it, just W. L. Curies, 
I guess. I can’t remember. He had several names for it. 
Q Mrs. Curies, where did the money come from that 
went to pay the taxes, the insurance, water rent, 

70 repairs and other expenses connected with these 
various properties? A It came from the money 
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from the moving business. 

Q I believe you testified that Mr. Curies put all of 
the moving money in his own bank account. I want to 
refresh your recollection and ask vou whether vou did 
not overlook monies that went into that bank account, 
Plaintiff’s Exhibit Number Seven, as to whether any of 
those deposits came out of the moving business? A Yes. 
I did overlook that. I just didn’t think of them. 

THE COURT: In the savings account? 

MR. BARTON: In the savings account. Yes, sir. 

THE WITNESS: I didn’t think when I said that. 
All these amounts on here, except what were mine, all 
of these were from the moving business. That was the 
only source of income. 

Q Did you get personally any of the money out of 
the moving business other than what went to support the 
family? A No. 

Q You were asked awhile ago about this deed to 1525 
“U” Street that you signed. When was that signed? 
Do you recall? A It was sometime during the last 
quarter of 1946. 

Q And you got the divorce in December 1946 ? A Yes. 

Q What were the circumstances under which 
71 that deed was signed? Do you recall? A Yes. 

That house was all in my name, and I had been 
living in it, and so when I asked for four thousand 
dollars alimony Mr. Curies said that he would instead of 
giving me four thousand dollars he would sell that house 
at 1325 “U” Street and give me the proceeds from it, 
Avhich would be considerably more than four thousand 
dollars for the alimony. And then he—controls were 
still on—rent controls—at that time he was renting the 
house and he discovered that in order to have—evict the 
tenants and be able to sell the house it would take too 
long to get the money for it, the divorce would come be¬ 
fore the sale of the house and he wouldn't have the money 
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for me when I got my divorce decree and so he had to 
go back to the original plan of four thousand dollars for 
alimony. 

THE COURT: And you conveyed title to that prop¬ 
erty to your husband then. Is that right? 

THE WITNESS: So then I conveyed it to him on 
purpose so he could sell it, but it just didn’t work out 
that way. 

BY MR. BARTON: 

Q That was practically contemporaneous with the 
time you got the divorce? A Yes. It was. Went right 
along with the divorce as part of it. 

MR. BARTON: I believe that is all, Your Honor. 

• * # # 

(Continuing from page 95A, line 34) 

73 MR. BARTON: Your Honor, I have a photostat 
copy of a letter of Mr. Ryan to the attorneys who 
obtained the divorce for Mrs. Curies, dated August 14, 
1946, which has reference to this particular property, and 
I believe explains the circumstances. I would like to offer 
that in evidence. 

MR. RYAN: I have no objection to it. 

THE COURT: Very well. 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Fifteen. 

THE COURT: It will be received. 

(Thereupon, Plaintiff’s Exhibit No. 15 was received in 
evidence.) 

• • • # 

(Continuing from page 99A, line 28) 

WILLIAM L. CURLES, CROSS EXAMINATION 

50 Q Then you built your business up to the time 

51 when it consisted of how many trucks and tractor 
trailer units? A During the war we put in every¬ 
thing we could. We operated eighteen pieces of equip¬ 
ment during the war when everyone had their shoulder 
up against, doing everything we could to help. 


(Continuing from page 100A, line 5) 

Q When that home was bought did your wife then 
stop being active in the moving business and storage 
business? A I wouldn’t say stopped. She helped some¬ 
times. Sometimes she’s have suggestions, she’d come by 
the office for evenings and spend a couple of hours; I 
had some employees there and with the people in the 
office. I don’t say stop all entirely. She was part of us. 

# ♦ • # 

(Continuing from page 102A, line 23) 

BY MR. RYAN: 

87 Q Would that also be a reasonable assumption 
on a withdrawal of twenty-eight hundred dollars 

on this savings account? A Yes. We spent very little 
money between us. All we could get we put in the mov¬ 
ing business. 

• • * • 

(Continuing from page 103A, line 14) 

88 Q Mrs. Curies has not contributed anything 
toward it? A I won’t say—she was a part of 

what she helped me—I might say the money from our 
income fixed the storage. 

Q What about the taxes, the same up until the time 
of the divorce? A We paid the taxes out of our earn¬ 
ings. 

Q And that was followed without laboring the point, 
that applied to everything that the two of you did up 
until then? A That is right. 

• * • • 

(Continuing from page 109A, line 2S) 

109 CROSS EXAMINATION 

BY MR. BARTON: 

Q Mr. Curies, all of these properties other than the 



money furnished by Mrs. Curies were paid out of the 
profits from the moving business? A Yes. 

Q That is, everyone that we have discussed in 

110 the case? A It was in the revenue, from the 
revenue of our business. Yes, sir. 

Q While you were living together as husband and 
wife you considered that the money belonged to both of 
you; you say our business. A Ours. Yes. 

Q Do you recall this original note to the “D” Street 
property covering the mortgage has been paid in full now 
so there is nothing owing on that property? A That is 
right, sir. 

Q After you transferred the property to the sole name 
of the plaintiff—I am speaking of the “D” Street prop¬ 
erty—did you ever represent to anyone that that prop¬ 
erty was her own and sole estate, to your recollection? 
A I didn’t understand you, sir. 

Q After that property was put in Mrs. Curies’ name 
in 193S do you recall whether you ever represented to 
anyone that the “D’’ Street property was her sole prop¬ 
erty? A No, sir. That was our property for our pro¬ 
tection, for her protection and the childrens’ protection. 

Q I hand you a deed here, a deed dated April 11, 1941, 
and ask you if that is your signature at the bottom of it? 
A Yes. 

Q And your former wife’s signature also—do 

111 you recognize that? A It looks like that. 

MR. BARTON: If Your Honor please, we 
would like to have this marked and offered in evidence. 

THE WITNESS: Can I look at it a moment, please? 

MR. BARTON: Yes. But let me mark it, first. 

THE DEPUTY CLERK: Plaintiff’s Exhibit Number 
Sixteen. 

MR. RY T AN: We have no objection. 

MR. BARTON: Plaintiff offers in evidence the deed 
and the attached papers, Plaintiff’s Exhibit Number 
Sixteen. We would like to have the right—we haven’t 
got it, but later to substitute a photostat copy. 
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THE COURT: Very well, but what is it? 

MR. BARTON: If Your Honor please, it is a deed. 
I will just read the first two lines. This deed made this 
11th day of April, A.D., 1941, by and between Ruth A. 
Curies acting in relation to her sole and separate estate 
and William L. Curies, her husband. 

It is a deed of trust covering the ‘‘D v Street property. 

THE COURT: At that time the record title was in 
her name alone? 

MR. BARTON: Yes. This is 1941. It was put in 
her name in 1938. 

(Thereupon, Plaintiff’s Exhibit No. 16 was marked and 
received in evidence.) 

112 BY MR. BARTON: 

Q Mr. Curies, do you recall that the deed to 
the 1325 “U” Street, which Mrs. Curies signed about the 
time, either before or right after the divorce, was a deed 
to that property to you in exchange for the four thousand 
dollars which was paid to her under the property settle¬ 
ment agreement. At first you were going to sell that 
and give her the proceeds, and you found a tenant of 
yours lived or one of your employees lived in there and 
you did not want to have to make him move or could not 
so you agreed to raise the cash and she would deed that 
to you instead of your selling it and getting the proceeds? 
A I’m kind of— 

Q It is a little long question. A I don’t remember, 
sir. I can’t recall any such deal, the various things that 
we talked of. I just can’t place it. 

Q Mr. Curies, I overlooked asking you, when I ques¬ 
tioned you about this deed of April 11, 1941, in which 
you and Mrs. Curies borrowed certain money, and a note 
for three thousand dollars was given to the Anacostia 
Bank, dated April 11, 1941. That note has been paid in 
full, too, has it not? A What did we borrow on it? 

Q You borrowed it on the “D” Street property. You 
have the note. It is not stamped paid, but it must have 
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been paid, you wouldn’t have it. A What did we bor¬ 
on it for? 

113 Q I don’t know. You have the note, apparently, 
which was originally given to the bank. I am ask¬ 
ing if that note has been paid in full? A I owe the 
bank nothing, sir. 

Q So this note has been paid? A Everything has 
been paid. 

MR. RYAN: The note is not in evidence. The note 
is from our file, loaned to you a few days ago. The 
note was loaned to your associate a few days ago by me. 
If you want it in evidence I have no objection to it, but 
I do not like uncancelled notes laying around. 

THE COURT: I do not think you should put it in 
evidence. 

MR. BARTON: With the testimony of the defendant 
it has been paid in full, I think that is all we need. 

I believe that is all. Your Honor. 
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No. 13,390 

STATEMENT OF QUESTIONS PRESENTED 


A question presented herein is whether or not the trial 
Court could ignore the sole ownership, admitted in all 
the pleadings, of a business belonging to appellant, for 
the purpose of finding that the income flowing therefrom 
constituted contributed consideration by appellee to the 
acquisition of certain real estate, title to which was 
placed either solely in appellee’s name or jointly in the 
names of appellant and appellee. 

A further question is whether or not the trial Court 
should have allowed appellee any greater interest in the 
properties involved herein than her actual cash contri¬ 
bution toward them, she and appellant having been 
divorced nearly eight years prior to institution of this 
action, and she having at no time exercised any dominion 
or control over said properties, and all of the expenses of 
which were borne solely by appellant at all times. 

A further question presented is whether or not appellee 
was precluded either by the Statute of Limitatations, 
laches, or her subsequent actions pursuant to a property 
settlement agreement from maintaining this action in 
view of her inactivity at any time from 1937 to institu¬ 
tion of this suit, in taking any steps in regard to any 
of the properties, and in permitting appellant solely to 
control and use them, and on his request of reconveying 
certain of them. 

The jurisdiction of the lower Court to adjudge restora¬ 
tion of possession contrary to law is also raised as is the 
right of that Court to award a judgment against appel¬ 
lant for his use and occupancy of one of the premises. 

A final question is raised as to whether or not the 
lower Court properly declined jurisdiction of appellant’s 
counter-claim for a summary judgment determining 
ownership of real property belonging to the parties but 
located in Virginia. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia, order¬ 
ing sale of certain real estate, money damages and other 
relief in favor of appellee against appellant and juris¬ 
diction of the Court rests in Title 2S, Section 1291, United 
States Code. 

STATEMENT OF THE CASE 

Appellant and appellee were married April 15, 1929. 
Between that date and September 1(1, 1946, when they 
entered into a “Property Settlement Agreement” six (0) 
children were born to them. 
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At the time of their marriage they were poor people 
and had practically nothing. Appellee had around five 
hundred dollars and gave around one hundred dollars 
thereof to appellant (J.A. 09) appellant was employed 
and worked at several jobs, after which he went in busi¬ 
ness for himself (J.A. 09-70) This was a garage business. 

In 1931 appellant went into the moving business. Ap¬ 
pellee stated that such start was with five hundred dol¬ 
lars which she received from her mother's estate and in 
turn gave appellant. She offered proof of this by intro¬ 
ducing into evidence a group of checks (Exhibit No. 3) 
which were objected to, but which over objection were 
received in evidence. None of them were payable to 
appellant. 

Five (5) years later, in April 1930, appellee testified 
she furnished appellant with $401.88 additional money 
from her mother's estate which was used by him in his 
moving business after having been first deposited in a 
savings account maintained in her name. (J.A. 72, Ex¬ 
hibits 4,5). 

The same year in December 1930, appellee testified she 
furnished appellant with $000.37 (also testified to as 
$400.00) which she had received from her aunt’s estate, 
and thereafter on February 17, 1937, with $430.00. 

Following this appellee testified that in 193S she fur¬ 
nished appellant with “somewhere around two hundred 
and fifty dollars”, she did not know the exact amount, 
nor did she know what appellant did with the money 
(J.A. 74). 

Then in May, 1938, in connection with the “D” Street 
property involved herein, appellee testified that she fur¬ 
nished appellant with $1330.00 by virtue of having cashed 
a check at the Anacostia Bank and having applied the 
said sum on a note made jointly by appellant and ap¬ 
pellee securing a trust on the above property. (J.A. 
74, 75) 
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After this appellee testified that she let appellant 
have five or six hundred dollars in July, 1940, making a 
total of almost five thousand dollars—forty-nine hundred 
and something altogether. (J.A. 75-76). This covers ap¬ 
pellee's entire testimony of all monies in any fashion 
provided by her to appellant over a period extending 
from 1931 to 1940. 

The channel through which these sums passed was a 
savings account which was maintained in the Anaeostia 
Bank in the sole name of appellee. However appellee 
readily conceded that of all deposits made into that ac¬ 
count, only the sums mentioned above were her own 
funds and that all other funds which were deposited 
therein came from appellant and appellant made the de¬ 
posits and the withdrawals. Appellee further conceded 
that when appellant wished to make a withdrawal he 
would have her sign a withdrawal slip which she would 
do. (J.A. S1-S6) 

With the exceptions of the monies above stated to have 
come to appellee from her family all other deposits made 
in appellee’s account at the Anaeostia Bank came from 
a moving and storage business. Although this moving 
and storage business was losely spoken of throughout 
the entire trial as “our” business, appellee's signed and 
sworn complaint identifies appellant as being individually 
the sole owner and operator of said business at all times 
since January, 1937. (J.A. 3). In his answer appellant 
admitted his sole ownership, and affirmatively alleged the 
same again incidental to a counter-claim asserted by him 
against appellee. (J.A. IS). This allegation was ad¬ 
mitted by appellee in her reply to appellant's counter¬ 
claim, (J.A. 22) and again in the pre-trial statement in 
these proceedings. (J.A. 39). 

In the period when appellant was getting his business 
established it was conducted from premises used by ap- 
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pellant and appellee both as their home and as the place 
of business and during those early days appellee ren¬ 
dered assistance to appellant in conduct of the business 
by answering the phone, opening the door in the morn¬ 
ing for employees, checking trucks and the like. (J.A. 76). 
However in 1942, a home away from the office, namely 
premises 1325 You Street, S. E., was purchased and upon 
moving thereunto, appellee left the business entirely up 
to appellant. (J.A. S2, S3). 

Thereafter, appellee and appellant lived together at 
the above home and at 1251 You Street, Southeast until 
1945 when appellee left During their marriage the 
parties had six children. (J.A. 94) 

Upon their cessation of cohabitation, appellee went to 
Florida where she obtained a decree of divorce from 
appellant which decree ratified and confirmed an agree¬ 
ment between the parties whereby appellee received 
Four thousand ($4,000.00) dollars from appellant in full 
payment and settlement of all claims which she might 
have had against appellant for support, maintenance or 
otherwise. (J.A. 15). The agreement further provided 
that custody of all six of the parties’ children was vested 
in the appellant only, with reasonable rights of visita¬ 
tion by appellee of said children at appellant’s home, 
and with the sole obligation for their support and main¬ 
tenance being assumed by appellant. It is conceded ap¬ 
pellant did retain custody and did provide all mainte¬ 
nance and support for these children. (J.A. 94) 

During the time the parties hereto were married they 
acquired the following properties in the manners indi¬ 
cated and with the dispositions later made thereof as 
follows. 

In February, 1937, they acquired a piece of commer¬ 
cial property, a warehouse located in the rear of 137-139 
D. Street, Northeast. Title thereto was originally taken 
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by the parties as tenants by the entirety: In December, 
193S, title was transferred solely to the appellee, and so 
still remains. 

This property was used from its acquisition, solely, 
exclusively and continuously by appellant in his storage 
business until October 15, 1954, at which time, appellant, 
believing he was its owner, entered into a contract to 
sell it along with all other assets used in his moving and 
storage business. During its ownership, appellant paid 
all taxes, insurance, upkeep and maintenance upon it, 
and received all receipts from its use for storage pur¬ 
poses. Appellee saw it only once, had no key to it, and 
prior to institution of this action exercised absolutely 
no dominion, control or authority over it. (J.A. S9, 90) 

When it developed that title thereto was still outstand¬ 
ing in appellee, appellant was obliged to modify his 
agreement for sale and among such modifications offered 
in evidence a lease to this property to the vendee of his 
business. Appellant has not been in possession since said 
lease was executed and accepted by the vendee. This was 
offered in evidence as “Defendant's Exhibit Xo. 7,” but 
was received by the Court for limited purposes only. 
(J.A. 105, 106)/ 

In March 1941, premises 1325 You Street, Southeast, 
were acquired as a home for the parties and with title 
thereto being taken solely in appellee's name. Although 
title was so taken, appellee conceded that she contributed 
nothing towards its purchase, and although it was mort¬ 
gaged, she paid nothing on that either. Appellee further 
conceded that subsequent to her divorce, she at appel¬ 
lant’s request, conveyed this property to him, that he 
paid her nothing for so conveying it and that she raised 
no question with him as to whether or not he should 
pay her. (J.A. 91-94) 
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In July 1943, promises 1251 You Street, Southeast, 
were acquired with title thereto being taken by the par¬ 
ties as tenants by the entirety. This property was used 
as their home, they moving there from 1325 You Street, 
and it being the home provided by Mr. Curies, for him¬ 
self and their six children after appellee departed in 
1945. 

Appellee did not participate at all in the contract of 
purchase for this property and knew nothing whatever 
about its purchase until the day of closing on the pur¬ 
chase when appellant told appellee he had purchased it. 
It was paid for partially in cash and the balance secured 
by a three year trust. Appellee paid nothing toward the 
purchase of this property whatsoever either initially or 
upon the trust, testifying that she had no funds of her 
own. (J.A. 90). All of the funds for its purchase came 
from appellant's own business account, and after pur¬ 
chase, appellant has without any claim for any contri¬ 
bution thereto by appellee paid all of the taxes, mainte¬ 
nance and repairs and has only recently installed a new 
gas range and deep freeze. (J.A. 91) 

This property is a residence and has at all times since 
appellee's divorce and still is being used as a home by 
one or more of her children. (J.A. 91) 

In June, 1945, Parcel 153/105, an unimproved lot on 
Xew York Avenue, Northeast, was acquired by the par¬ 
ties as tenants by the entirety. Again appellee was not 
consulted in its purchase, did not know how much appel¬ 
lant paid for the property, contributed absolutely nothing 
either for its purchase or thereafter for taxes or upkeep 
and didn't even know where it was. Appellee further 
stated she didn’t have anv monev of her own anvwav. 
(J.A. 93) 

Thereafter some while after her divorce, appellee at 
request of appellant executed a deed conveying all of her 
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right, title and interest in this property. Such convey¬ 
ance was executed April 11, 1949, and appellee received 
nothing from appellant for so doing. Appellee stated that 
she didn't know that title was partly in her name and 
thought it was all in appellant's name and for that reason 
she signed a deed to it. Appellee at no time claimed any 
contribution toward its purchase or thereafter in its 
maintenance. When she was questioned as to why she 
had executed a deed to this properly without any pay¬ 
ment for the same, she stated: “1 signed it because 1 
thought I was trying to do it in accordance with the 
property settlement. It said that if anything belonged 
to him, it was his, and if he sold it, I was to sign it if 
necessary.'’ (J.A. 7S, 79) 

In January, 1945, negotiations were started by appel¬ 
lant, culminating several months later in acquiring the 
title to five hundred twenty-one (521) acres of ground 
in King George County, Virginia. Title thereto was ac¬ 
quired by the parties hereto as tenants by the entirety. 
However appellant alone provided all of the considera¬ 
tion for the purchase and thereafter has solely at his 
own expense paid the taxes and maintained it and kept 
it in repair. Appellant now resides on this property and 
operates it as a farm. A substantial portion of the pur¬ 
chase price of this property was through a loan which 
appellant obtained at the Anacostia Bank, most of which 
was repaid after appellee secured her divorce, and no 
part of which was paid by her. 

Appellee at no time prior to this action made any 
claim to any right, title or interest in this property and 
it is obvious from her testimony that the money used in 
buying it came from appellant. (J.A. 107-112) 

On these facts appellee instituted an action seeking 
relief only to that property at the rear of 137-129 T) 
Street, Northeast. 
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Since such action would not be fully dispositive of all 
matters between themselves, appellant answered appel¬ 
lee's complaint, and sought relief through a counter-claim 
to determine the parties rights in the aforesaid property, 
and also in all other property in which any record title 
is still outstanding in either. Premises 1325 You Street, 
Southeast, and parcel 153 105, having been disposed of 
long prior to appellee’s action were no part of appel¬ 
lant's counter-claim. 


Appellee answered appellants’ counter-claim and there¬ 
upon filed what she designated as ‘’Plaintiff's amended 
counter-claim" seeking relief as to parcel 153/105 to 
which appellant replied. 


In due time the action proceeded to pre-trial, and trial, 
after which the Court filed a memorandum and entered 
a judgment upon Findings of Fact and Conclusions of 
Law, to which both appellant and appellee have duly 
noted appeals. 


STATUTES INVOLVED 


Title 2S, Section 2201, United States Code. 

“In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appropri¬ 
ate pleading, may declare the rights and other legal 
relations of any interested party seeking such decla¬ 
ration, whether or not further relief is or could be 
sought. Any such declaration shall have the force 
and effect of a final judgment or decree and shall be 
reviewable as such.” 

Title 11, Section 735, District of Columbia Code, as 
amended: 

Municipal Court for the District of Columbia 

“Whenever any person shall detain possession of real 
property without right, or after his right to posses¬ 
sion shall have ceased, it shall be lawful for the 
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municipal court, on complaint under oath verified by 
the person aggrieved by such detention or by his 
agent or attorney having knowledge of the facts, to 
issue a summons to the party complained of to ap¬ 
pear and show cause why judgment should not be 
given against him for the restitution of possession.” 

Title 12, Section 201, District of Columbia Code, 

“Xo action shall be brought for the recovery of 
lands, tenements, or hereditaments after fifteen 
years from the time the right to maintain such ac¬ 
tion shall have accrued, * * * and no action the 
limitation of which is not otherwise specially pre¬ 
scribed in this section shall be brought after three 
vears from the time when the right to maintain such 
action shall have accrued: * * *” 

STATEMENT OF POINTS 

1. Appellant contends that in awarding appellee sole 
ownership of the “D” Street property and a one-half 
interest in 1251 You Street, Southeast, the Court erred 
as follows: 

(a) The Court failed to apply proper equitable prin¬ 
ciples in evaluating what interests the parties hereto 
should have in these properties. 

(b) The Court failed to properly consider the con¬ 
tributions of each of the parties to the acquisition and 
continuing ownership of these properties. 

(c) The Court erred in ignoring that the admitted 
primary source of the funds used in acquiring and hold¬ 
ing these properties was the individually and solely 
owned business of appellant. 

(d) The Court erred in failing to apply to these 
properties the intent and purpose of the property settle¬ 
ment agreement made by the parties as confirmed by 
their subsequent actions thereunder. 
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(e) The Court erred in failing to apply the Statute 
of Limitations and appellee's laches to this action. 


2. Appellant contends that the Court erred in declin¬ 
ing jurisdiction of his counter-claim for a declaratory 
judgment fixing ownership of the Virginia property en¬ 
titled jointly in appellant and appellee, such jurisdiction 
being clearly established under Title 2S, Section 2201, of 
the United States Code. 


3. The Court erred in assuming jurisdiction to enter 
a judgment against appellant for possession of the **D” 
Street property, said jurisdiction being vested solely in 
the Municipal Court for the District of Columbia. 

4. The Court erred in awarding appellee a money 
judgment against appellant for use and occupancy of the 
‘*D" Street property in the following respects: 

(a) The original and continued occupancy by appel¬ 
lant of these premises negatives any right to appellee 
for compensation for use and occupancy of said premises. 

(b) Appellee's claim is barred by Statute and by 
laches. 

(c) Appellee’s claim is contrary to her property 
settlement agreement. 

5. The Court erred in failing to give the effect to the 
parties’ property settlement agreement which they in¬ 
tended and which in their actions they accorded it. 


SUMMARY OF ARGUMENT 

Titles to two properties in Washington, D. C., and a 
farm in Virginia are in issue in this action. Also in¬ 
volved is a claim by the appellee for mesne profits and 
waste or injury to one of the properties as well as 
restitution of possession thereof from appellant to the 
appellee. 
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These properties were acquired on various dates while 
the parties were husband and wife and title to one Wash¬ 
ington, D. C., property is in appellee's sole name and to 
the other properties is in the joint names of appellant 
and appellee. 

Appellant was the sole owner of a moving and storage 
business, and the source of most of the funds used in 
acquiring these properties was from that business, al¬ 
though appellee advanced some money to appellant when 
he started this business and some further money to him 
for use in payment for one of these properties, the "D” 
Street one. 

During their marriage the parties had six children. 
In 1945, appellee left her home and family and went to 
Florida where she obtained a divorce. At that time they 
owned two other properties, one in appellee's sole name 
and the other jointly. These have since been reconveyed 
by appellee on request of appellant. 

In acquiring all of these properties appellee’s sole con¬ 
tribution was not over Forty-nine hundred ($4,900.00) 
dollars. All other expenses of every kind or character 
pertaining thereto was provided by the appellant, who 
from 1937 until just prior to institution of this suit used 
and occupied the “D” Street property for his business 
purposes. 

Following her divorce in 194G, appellee made no claim 
or demand of any kind against appellant for any interest 
in any of the properties herein, and as stated above re- 
conveyed two others. However, in 1954 when appellant 
requested reconveyance of the “D" Street property, ap¬ 
pellee refused, and this action was begun. 

Appellant contends that although the titles are either 
wholly or partially in the appellee, that he is the lawful 
owner thereof, having paid appellee in accordance with 
her demands at the time of a property settlement agree- 
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ment in 1946, even though that agreement was silent as 
to these properties. 

In determining the rights ol‘ tiie parties hereto in the 
properties, despite the fact that appellee had prior there¬ 
to never made claim to any proprietary interest in ap¬ 
pellant’s business, nevertheless the Court concluded that 
in effect she enjoyed a joint interest in it, from which 
flowed a continuing interest in these properties. Appel¬ 
lant contests such action by the Court. 

Thereafter, despite all of her inactivity over the years, 
the Court ignored all of the principles of laches, as well 
as the Statute of Limitations and proceeded to award 
appellee with a money judgment and a proprietory in¬ 
terest in the real estate identical with her existing legal 
title, which appellant further contends was erroneous. 

In addition thereto the Court plainly ignored jurisdic¬ 
tion, which it unquestionably had, to determine the in¬ 
terests of the parties herein to the Virginia property, and 
at the same time assumed jurisdiction, which it didn't 
have, to award a judgment against appellant for restitu¬ 
tion of possession of realty, jurisdiction reserved exclu¬ 
sively to the Municipal Court for the District of Colum¬ 
bia. 

Also the trial Court failed entirely to adopt the intent 
and purposes of the property settlement agreement made 
by the parties, which intent and purpose, while not clearly 
expressed therein, was clearly spelled out by all of the 
circumstances related to it, as well as the actions of the 
parties themselves subsequent to its execution. 

Finally, the trial Court failed to follow the well estab¬ 
lished principles for considering proper distribution of 
property formerly owned jointly by married persons, 
later divorced, one of whom contributes the actual con¬ 
sideration, and the conveyance to the other of whom is 
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predicated upon the continued adherence to the marriage 
vows. 

These matters are all further discussed in appellant’s 
following argument. 


ARGUMENT 

The Judgment of the Trial Court Declaring Appellee to 
Be Sole Owner in Fee Simple of the “D” Street 
Property, Lot 48, Square 724, Was Contrary to Law 
and to the Evidence. 

This action was instituted by appellee upon a claim 
stated in her complaint that she had on December 2, 
193S, acquired fee simple title to this property in her 
name alone, and that she, appellee, was entitled to the 
‘‘clear value of the unlawful use and occupancy of plain¬ 
tiff’s (appellee’s) said property “in defendant’s said 
business’’ beginning on December 9, 1940, and ending on 
the date of judgment herein.” This complaint was filed 
October 10, 1954. 

In the complaint appellee further alleged and in his 
answer, appellant admitted that in the moving and stor¬ 
age business concerned with these premises, appellant 
was the sole owner and operator of said business in his 
individual capacity. All subsequent pleadings including 
the pre-trial order, similarly treated appellant, and obvi¬ 
ously any contention by appellee of joint ownership, or 
any interest in that business would have posed different 
legal problems and a different trial, since basically dif¬ 
ferent issues would have been thereby formulated. 

The testimony of appellee established that in acquiring 
the property involved in this portion of this appeal that 
title had originally been taken in her name as tenant by 
the entirety with appellant, who was then her husband. 
This occurred as a result of a contract entered into solely 
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by appellant in December, 194(5. Each party offered evi¬ 
dence indicating payment of the deposit required to ac¬ 
quire this property under the initial contract to have 
been made from his own funds. 

In any event, after it was acquired as tenants by the 
entirety as aforesaid, it was conveyed solely to appellee 
December 2, 1938, without any new agreement or con¬ 
sideration passing between the parties, and the record 
title has so remained until institution of this action in 
which appellant requested reconveyance to him alone, in 
his counter-claim to appellee's action. 

Immediately upon its acquisition, appellant expended 
substantial sums in making the premises suitable for his 
use in his storage business as a warehouse, and after so 
doing the premises were continuously so used by appel¬ 
lant until October, 1954. During this entire period of 
time, appellant, alone, paid all of the taxes, insurance, 
maintenance, water rent, utility accounts, and upkeep for 
the premises. 

Appellee and appellant were married April 15, 1929, 
and lived together as husband and wife until sometime 
in 1945. At that time their marital domicile and family 
home was 1325 You Street, Southeast, Washington, D. C. 
Also during that same time appellant and appellee ac¬ 
quired a family of six (G) children. 

In 1945, they separated, appellee moving to and estab¬ 
lishing a residence in Florida, appellant remaining here 
in Washington, D. C. and continuing to provide a home 
for and maintaining the aforesaid six (6) children. In 
December 194G, appellee obtained an absolute divorce 
from appellant in Pinellas County, Florida, the grounds 
for which do not appear in the decree which was offered 
and received in evidence, and in relation to which the 
trial Court found as a fact that “the lack of any evidence 
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of marital misconduct on the part of either party" 
existed. 

During their marriage, appellee had received monies, 
the exact amount of which is not clear from the testi¬ 
mony, but in anv event not exceeding Four Thousand 
nine hundred ($4,900.00) dollars by inheritance or other¬ 
wise from her family, and in no wav connected with 
appellant or his endeavors. 

Some of these monies were deposited into a savings 
account which had been opened solely in appellee's name, 
but at the direction, and under the unquestionable super¬ 
vision, guidance and control of appellant in the Anaeostia 
Bank. Other of these monies were applied by appellee 
either as loans or gifts, the evidence is not definitive, 
to appellant in getting started in the business which lie 
by all of the pleadings herein, solely owned. In any 
event, not more than Four thousand, nine hundred 
($4,900.00) dollars of appellee's indisputable sole money 
went into either acquisition of this property (D Street) 
or into one or another of appellant's businesses. Xo fur¬ 
ther contribution could have been made in any connec¬ 
tion since this amount was advanced between 1929 and 
1940, and no further advances were claimed thereafter 
either by appellee’s pleadings or her testimony. (It should 
be observed that until this date, 1940, no further prop¬ 
erty concerned herein had been contracted for or ac¬ 
quired.) 

Disregarding entirely the sworn complaint of appellee, 
the answer of appellant, and all other proceedings in 
this action, the trial Court became enamoured with, and 
undoubtedly over-swayed by its feeling that appellee had 
in some manner established some quasi legal or equitable 
ownership of appellant’s business which entitled her to 
either a legal interest in the fruits or end results derived 
therefrom. This is evidenced in the Court's Memoran- 
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dum and its Findings of Fact. It is therein stated 
that “after working shoulder to shoulder in establish¬ 
ing a moving and storage business, and after raising 
a large family . they were divorced in the State of Florida 
on December S, 1946.” (Emphasis added). There is not 
a word of testimony herein that they worked shoulder to 
shoulder in establishing a moving and storage business, 
but on the contrary the evidence clearly shows that ap¬ 
pellee had little time for this business, and while she 
did assist in a minor way until 1942, did nothing there¬ 
after. Until 1942, only this property was acquired and 
in 1941, the parties hereto borrowed $3,000.00 on it, 
which appellant subsequently repaid. 

In the maintenance of this shoulder to shoulder business, 
appellant desired protection for his then wife and their 
children and put as much of his property as possible in 
her name. He put this property and their only savings 
account in appellee's name, but such was only for her 
protection and that of the children, since he could not 
acquire all of the business insurance he desired for his 
trucking operations. Such is the testimony herein, and 
it is not denied or in any way qualified. 


Appellant has found no case in which property ac¬ 
quired by a husband and title thereunto placed in his 
wife’s sole name has been declared thereafter to be his 
solely. In Scholl v. Scholl. SO U.S. A])]). D.C. 292, 152 F2d, 
672, such effort was made, but the decision of this Court 
is not clear as to the end result. In many cases in which 
the opposite result is sought, it is clear that such result 
might under appropriate factual situations obtain, and 
accordingly appellant contends that no distinction should 
be herein made. 


Appellant’s premise herein as to this property is that 
it was originally acquired, and at all times thereafter 
used by him for his sole and exclusive business pur- 
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poses. This is beyond dispute from all of the pleadings 
below, and from the testimony. Title thereto was placed 
in himself and appellee without any added consideration 
other than that expressed by himself and as might be 
implied by law. Appellee has testified t<» certain pay¬ 
ments made by her which may or may not apply. 

This Court has repeatedly held that a wife in divorc¬ 
ing her husband does not thereupon become vested with 
any absolute right in real or personal property, title to 
which is outstanding in their joint names at the time of 
such action. This Court lias further held that a wife, 
merely as such, acquires no rights by way of endowment 
in her husband's sole property, at time of divorce, and 
on the contrary, unless incidental to the provision of 
maintenance or support to the wife to which she is law¬ 
fully entitled, no deprivation of the husband’s sole prop¬ 
erty will be permitted. Keleher v. Keleher, SO F.S.App. 
D.C. 26G, 192 F2d 601, Wheeler v. Wheeler, S8 I’.S. App. 
D.C. 193, 1SS F2d, 31. 

It is not material that the divorce he granted here or 
elsewhere insofar as the above proposition is concerned, 
and accordingly appellant contends that it became incum¬ 
bent upon the trial Court to apply other principles to the 
situation in which appellant and appellee find themselves 
in order to preserve the indisputable and undenied 
equities to which appellant was entitled hut which the 
Court denied him. 

Appellant believes that the- pure equitable principles 
heretofore ennunciated by this Court should have applied 
to him in regard to this property and that at most ap¬ 
pellee should have been allowed an interest therein com¬ 
mensurate with such contribution as the Court found she 
made toward its acquisition, for admittedly appellee at 
no time made any use of the property nor did anything 
toward its preservation or maintenance either prior to 


IS 


or after her divorce from appellant. Conversely appel¬ 
lant at all times prior to his request for conveyance of 
the title thereto to himself was sole user and solely re¬ 
sponsible for every expense incidental to the property. 

It is further significant that the Court found a lack 
of any evidence of marital misconduct on the part of 
either party, which again would point to the propriety 
of a determination of rights herein entirelv without re- 
gard to bare legal record titles, and upon a basis of who 
contributed how much to the property. To establish a 
contribution by appellee over and beyond her claimed 
monetary contributions, the trial Court erred in the fol¬ 
lowing manner. It in effect established a joint owner¬ 
ship in appellant’s moving and storage business between 
appellant and appellee and thereby awarded appellee 
property placed in her name which had been acquired 
either in whole or in part from the profits or income 
from that business. This is noted in that the trial Court 
in its memorandum stated that appellant and appellee 
worked shoulder to shoulder in establishing a moving 
and storage business, and later that it was considering 
a monetary contribution of appellee to the business oper¬ 
ation and the joint efforts on the part of both parties 
toward the business operation, which was the source of 
funds with which the You Street property, and presum¬ 
ably the D Street property was purchased. It is further 
obvious from the Court’s Findings of Fact that the Court 
viewed the source of all properties concerned herein to 
have been from appellant’s moving and storage business. 

If such was the source, the error of the trial Court is 
apparent in that the parties themselves although they 
frequently spoke in their testimony of “our” business, 
nevertheless recognized the business as being that solely 
of appellant as is evidenced from all of the pleadings 
in this action, none of which asserts any claim or interest 
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on behalf of appellee in appellant's business or to the 
fruits derived therefrom. 

The evidence further points this out in the savings 
account book offered by appellee. This account was solely 
in her name, and while substantial sums were in the same 
from time to time coming from appellant and the moving 
business, appellee recognized them as appellant's prop¬ 
erty and deposited and withdrew them at appellant's 
direction and for his purposes only, save only funds 
which were admittedly her own and had been deposited 
therein. 

It is submitted that if property was acquired from a 
jointly owned business that such property should like¬ 
wise be decreed jointly owned property regardless of 
record title. 

However, appellant does not concede that appellee ever 
had any ownership whatever in his moving and storage 
business and relies on the pleadings and a fair interpre¬ 
tation of the evidence to support his sole ownership 
thereof. On this premise appellant urges that the deci¬ 
sions of this Court precluded the action taken by the 
trial Court in declaring appellee to be sole owner of the 
D Street property. 

In Richardson v. Richardson, 72 App. D C. G 7, 112 
F2d, 19, where the trial Court had declared the hus¬ 
band to be sole owner of real property theretofore 
jointly owned as an incident of a divorce obtained from 
the wife, which action this Court affirmed, the wife 
maintained that because of joint ownership prior to the 
divorce she was vested with a continuing tenancy in 
common or half ownership in the property following the 
divorce, which could not be deprived from her. This 
Court ruled otherwise however and stated: 

‘‘In this contention, however, there is a basic fallacy 
—the interest of the defendant in the property was 
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not vested as against this type of divestiture. En¬ 
tirely apart from statute, this court lias held that 
equity will enforce a constructive trust in favor of 
one spouse against property interests conveyed with¬ 
out financial consideration to the other, on an im¬ 
plied condition broken and that the marriage vows 
will be fulfilled. 5 This action was tried on the theory 
that the plaintiff’s right to a decree declaring him 
sole owner of the real and personal property in¬ 
volved depended on whether the defendant had con¬ 
tributed thereto. Conflicting testimony was adduced 
by the parties on this issue. On this record, the 
decree of the District Court awarding the property 
to the plaintiff must be regarded as a finding that 
no such contribution was made. When property is 
conveyed to one spouse under the circumstances of 
this case without financial consideration, wo have 
said the consideration or condition underlying the 
conveyance is the faithful performance of the mar¬ 
riage vows. 0 The defendant, by deserting her hus¬ 
band, breached that condition and under the former 
equity practice the plaintiff, in an independent ac¬ 
tion, might have secured a divestiture of the defend¬ 
ant's interests in the property.” 


5 Osborne v. Osborne. 59 App. D.C. 288. 40 F.2d 800; Moore 
v. Moore. 51 App.D.C. 304, 278 F. 1017. Cf. Brixel v. Brixel, 
230 Ill. 441, 82 N.E. 651. 

“To the contention that the deed is without condition we 
may answer, as did the Court in Evans v. Evans, 118 Ga. 890, 
45 S.E. 612. 98 Am.St.Rep. 180: 4 * * * that the real considera¬ 
tion of such a conveyance was marriage and the continuance 
of the married state’, * * * 

In Holcomb v. Holcomb, 92 F.S. App.D.C. 242, 209 
F.2d 794, this Court further confirmed that property 
rights as such do not flow from a decree of divorce, nor 
automatically to the person having a right to divorce, 
but must be based upon a claim of title wholly independ¬ 
ent of the divorce, and must be distinct from and unre¬ 
lated, to the divorce. In the present case appellant's 
rights have been plainly disregarded. 
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The Judgment of the Trial Court in Dividing the In¬ 
terests of the Parties Hereto Equally in 1251 You 
Street, S.E. Was Erroneous. 

The Court below erroneously assumed that it had juris¬ 
diction to determine this property by virtue of Title Hi, 
Section 401), D.C. Code. Cndoubtedly jurisdiction existed, 
but not upon such basis, and appellant does not urge this 
as reversible error. 

In treating this property as having been acquired by 
the parties hereto as a result of their joint efforts and 
from a joint business operation, the Court directed that 
each party hereto be decreed owner of one-half thereof. 
The Court thus totally disregarded any consideration of 
the complete lack of separate contribution toward acqui¬ 
sition of the property. 

Appellant in this regard herein adopts all of his pre¬ 
vious arguments stated as to the D Street property and 
desires to supplement the same by further comment as 
follows. 

This property was acquired in 1943. Appellee advanced 
no monies nor made any payments toward the acquisition 
of any properties subsequent to 1940. This is not dis¬ 
puted. Furthermore, in 1941, premises 1323 You Street, 
S.E., had been acquired, and in 1942 the parties occupied 
those premises with their family as their home, and upon 
such happening, appellee ceased all activity of any kind 
whatsoever in relation to appellant's business. Jlow then 
can it be said that premises purchased a year after ces¬ 
sation of appellee's association with appellant’s business 
was as a result of their joint business efforts ? 

It is further significant that although title to 1323 
You Street, S.E., was placed solely in appellee's name 
when acquired, she subsequently reconveyed the same 
after her divorce from appellant to him without com¬ 
pensation, nor demand for compensation and has sought 


22 


none therefor in this action, and this property was ac¬ 
quired at an earlier date and at a time more proximate 
to that when appellee did render some service to appel¬ 
lant in his business. However without any contribution 
toward acquisition of this property, appellee has de¬ 
manded and the Court has awarded her a full one half 
ownership therein. 

Under such circumstances it appears that this Court 
has held that absent proof of monetary contribution by 
a wife in whose name property is placed jointly with 
her husband, the inclusion of the wife's name therein as 
such joint owner is supported by no consideration other 
than her faithful and continued observance of her marital 
vows, and a breach thereof causes a failure of the con¬ 
tinuing consideration and works a forfeiture of the prop- 
ertv right conferred on her bv the deed. In this case 
the trial Court found no evidence of marital misconduct 
on the part of either party hereto, and appellant there¬ 
for can only urge for this Court’s consideration the fol¬ 
lowing matters. 

The domicile, home, place of business and all family 
ties of these parties was Washington, D. C. Two pieces 
of property had been acquired to which title was out¬ 
standing in appellee’s name alone. One of these was used 
in her husband’s business, the other had been their home. 
A third piece was acquired and placed in their joint 
names and became their family home, and is still so 
used by one of their children. 

In this posture, appellee left that home in 1945, moved 
to Florida, leaving her six children with appellant to look 
out for, supervise, care for, support and maintain, ulti¬ 
mately agreeing that said appellant should have their 
exclusive custody and that she could visit them at rea¬ 
sonable times at his home. 
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Conceding that the trial Court found no marital mis¬ 
conduct on the part of either party herein, which of them 
complied with their marital vows, regardless of marital 
misconduct ? 

In Oxley v. Oxley, Si F.S. App. D.C. 34(5, 159 F2d, 10, 
this Court, in a case in which a husband had requested a 
decree of sole ownership in property, title to which was 
outstanding jointly with his wife, stated: 

“The court's refusal to award to Oxley the owner¬ 
ship of the house was also error. When title to n-*al 
estate is taken jointly in the names of husband and 
wife, the husband furnishing all the consideration, 
it is well settled that the inclusion of the wife is 
support by no consideration except her faithful ob¬ 
servance of the marriage vows as long as the marital 
status subsists. Her promise to do so is an implied 
covenant in the deed, and a subsequent wrongful 
breach of the vows causes a failure of the continu¬ 
ing consideration and works a forfeture of the prop¬ 
erty right conferred on her by the deed. * * *’’ 

To like effect was of course, Richardson v. Richardson, 
supra, and cases cited therein. It seems clear to appel¬ 
lant herein that the unexplained removal from her home 
and abandonment of her family by appellee in 1945, ac¬ 
companied by her residence thereafter in Florida was 
such a deviation from her marital vows as to have ef- 
ected a forfeiture of her claimed rights in the property 
herein, this even though the Court below found no mari¬ 
tal misconduct. Appellant accordingly urges that under 
all of the circumstances pertaining to this property, the 
Court erred in its equal division of the same. 

The Trial Court Erred in Declaring It Had No Juris¬ 
diction to Determine Disposition of the Virginia 
Property. 

The Virginia property involved in this action had its 
inception as part of the chain of events transpiring be¬ 
tween the parties hereto, and is so interwoven with those 
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other matters as to make indecision of its disposition 
unfeasible. 

The Court below, in its Memorandum implied that 
having jurisdiction of the parties, it would have juris¬ 
diction to proceed to a finality, even though its decision 
would affect the title to real property in another juris¬ 
diction. This is undoubtedly the law. Columbia National 
Sand Dredging Co. v. Norton, 2S App. D.C. 2SS. 

The Court below then went on to say that in determin¬ 
ing the merits, such determination would have to be 
made in light of pertaining Virginia law which it found 
quite similar, if not identical to our own local law. Hav¬ 
ing gone that far the Court then failed to apply our law 
or any other to the situation but decreed that it was 
without jurisdiction. This became formalized in the 
Court's Conclusions of Law with a finding that it had 
no jurisdiction pertaining to the real estate located in 
Virginia. No further disposition was ever made of this 
matter in the Final Judgment which is completely silent 
on this part of the case. 

Presumably this happened as a result of tiie testimony 
elicited during the trial which developed the fact that 
appellee had instituted a partition suit as to this prop¬ 
erty in Virginia. (J.A. 107) 

In any event appellant had in his counter-claim prayed 
for a declaratory judgment as to this property and his 
rights therein, and it seems crystal clear from the pro¬ 
visions of Title 2S, Section 2201, United States Code that 
the lower Court had jurisdiction to determine this matter 
along with the remainder of the case. 

In that connection appellant herein restates all of his 
prior arguments and urges that title to the Virginia 
property under all of the facts and circumstances herein 
be declared solely in himself. 
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The Court Below Erred in Awarding Appellee a Judg¬ 
ment for Restitution of the Possession of the D Street 
Property. 

In this connection it is apparent from the record, in¬ 
cluding Defendant’s Exhibit Xo. 0, that at the time of 
institution of this suit, appellant had leased these 
premises, having been unable to obtain an actual deed 
thereto after requesting the same, and was not himself 
then in possession of the same, although he had from the 
date of original acquisition, and until October 15, 1954, 
had been in possession. 

Appellant contends that an action for possession of 
real estate is beyond the jurisdiction of the United States 
District Court for the District of Columbia and is vested 
solely and exclusively in the Municipal Court for the 
District of Columbia under Title 11, Section 735, as 
amended, of the District of Columbia Code. The judg¬ 
ment herein is aecordinglv erroneous. 

The Court Below Erred in Awarding Appellee a Money 
Judgment for Use and Occupancy of the D Street 
Property. 

The Court below found in favor of the appellee herein 
against appellant for use and occupancy of the D Street 
property at the rate of One hundred ($100.00) dollars 
monthly commencing October Hi, 1951, and continuing to 
date of judgment. In its final judgment this was com¬ 
puted to be $4,801.43 after allowance of a set-off for 
taxes and insurance paid by appellant during said period. 

Appellant contends as to this that he should not be 
liable for use and occupancy under any circumstances 
subsequent to October 15, 1954, since he was not in oc¬ 
cupancy at any time thereafter. He further contends that 
the circumstances of this case fail to establish any basis 
legal or otherwise for payment of rental for his use or 
occupancy. 
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These premises were initially purchased under a con¬ 
tract made by appellant and without any discussion per¬ 
taining thereunto between appellant and appellee. Title 
was originally placed in their joint names and appellant 
began the immediate use of the premises for his storage 
business purposes as a then joint owner of the premises. 
Thereafter without further agreement or any under¬ 
standing between the parties title to these premises was 
placed solely in appellee's name, apppellant however con¬ 
tinuing in possession. This occurred in 193$, and from 
then until institution of this action appellant continued 
to use the premises for his sole purposes, appellee doing 
absolutely nothing at any time to preserve them, main¬ 
tain them or to even pay the taxes on them. It is obvi¬ 
ous that such use and occupancy of the premises as was 
made was with appellee's full knowledge and acquiescence. 
For seventeen years this situation continued, and for 
seventeen years appellee made no claim or demand upon 
appellant for any interest in these premises or for any 
rental or other payment for their use and occupancy. 

Appellee herein cast this action as one for mesne 
profits and for waste or injury to these premises, and to 
eject appellant therefrom. Appellant believes that this 
portion of appellee’s action is barred in its entirety by 
the Statute of Limitations in that his occupancy began in 
1937 and continued in the same identical fashion at all 
times thereafter. His status was fixed at the time of 
his initial entry upon the premises and this cause of 
action, if it be one, arose at that time. Reynolds v. 
Xeedle, 77 U.S.App. D.C. 53, 132 F.2d, 161., Welch v. 
Lipsomb's Unknown Heirs, 96 U.S.App. D.C. 412, 226 
F.2d, 268. 

The trial Court has stated that the application of the 
Statute of Limitations to disputes between spouses has 
not been determined in this jurisdiction. Conceding 
arguendo that the statute might not apply in matters 


t 


► 




27 

between spouse*, why should it not apply to former 
spouses? Certainly no domestic tranquility necessitated 
preservation between appellee and appellant herein after 
appellee obtained her divorce in 194G. Despite this she 
took absolutely no action for nearly eight years during 
all of which time appellant was acting in precisely the 
same way in regard to this property as he had always 
done. 

Appellant urged below and does so here that appellee’s 
action should be barred by laches. She offered no testi¬ 
mony explaining her delay and the Court made no find¬ 
ing excusing the same. In Holcomb v. Holcomb, 93 U.S. 
App. D.C. 242, 209 F.2d 794, Judge Washington, in a 
concurring opinion applied laches to an action for ad¬ 
judication of property rights between husband and wife, 
undivorced but separated, and stated: 

“I concur in the result, because I think Julia Hol¬ 
comb is barred by laches. She waited nearly six 
years before suing on the contract: that is too long. 
Hurdle v. American Security & Trust Co. 1929. 59 
App.D.C. 5S, 32 F.2d 954: see Galliher v. Cadwell, 
1S92, 145 U.S. 36S, 12 S. Ct. 873, 36 L.Ed. 73S. The 
general rule is said to be that laches may not be 
invoked in a suit between spouses. See Note, 121 
A.L.R. 13S2 (1939). But the reason for the rule—to 
preserve domestic tranquility—has no application 
here. Where spouses have been separated through¬ 
out the entire span of the delay the better reasoned 
cases hold that the doctrine of laches may be applied.” 

Furthermore appellant has been prejudiced by the in¬ 
activity of appellee. Appellant believed that he was the 
rightful owner of these premises and that appellee would 
reconvey them upon request and pursuant to their prop¬ 
erty settlement agreement as she had previously done in 
respect to 1325 You Street, S.E., and Parcel 153 105. 
In his state of repose and reliance, appellant continued 
to pay the taxes and maintain the property as he had 
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always done and when an opportunity arose to sell his 
business in its entirety including this property, its stor¬ 
age warehouse, he contracted to sell his business and 
included this property in that contract. Defendant’s Ex¬ 
hibit Xo. 5. Then when he requested appellee to execute 
a deed of conveyance she refused, as a result of which 
appellant was unable to consummate his original con¬ 
tract and was obliged to accept a reduction of Ten 
Thousand ($10,000.00) dollars. Accordingly appellant 
states that he has been substantially prejudiced by ap¬ 
pellee’s laches. 

The Trial Court Erred in Failing to Find That Appellee 
Had Received Full Consideration for All Claims for 
Property or Otherwise That Appellee Was Entitled 
to at the Time of Her Divorce. 

Appellant submits that while the property settlement 
agreement into which he and appellee entered may have 
been incomplete in failing to spell out disposition of the 
properties involved in this action, nevertheless its intent 
and purpose was thereafter made clear by the subse¬ 
quent actions of appellee and appellant and that the 
agreement should be viewed herein within the context of 
the parties' actions in relation thereunto, and construed 
in light of the same. 

The agreement is called a ‘‘Property Settlement Agree¬ 
ment”, and not a separation agreement, or one for cus¬ 
tody and maintenance. In its explanatory section it 
states that its purpose is to arrange a complete and final 
settlement of the property matters in any way exising 
between the parties. 

It thereafter refers specifically to certain items of per¬ 
sonal property but does not specify any definite real 
estate. 


It further provides for a release of each to the other 
of all property rights, and provides for the execution 
of any deed or conveyance necessary to effectuate this 
provision. 

Also included therein was a provision for the payment 
to the appellee of Four Thousand ($4,000.00) dollars cash 
in full payment and settlement of all claims which appel¬ 
lee might then have had or thereafter have against appel¬ 
lant for support, maintenance or otherwise. 

Appellee then had no claim against appellant for sup¬ 
port or maintenance because appellant was maintaining 
a family home in Washington, D. C., from which appellee 
had removed herself in 1945 to go to Florida. In that 
home he supported and maintained their children. How¬ 
ever in acquiring properties during their marriage and 
in getting started in business, appellee had given or ad¬ 
vanced to appellant something like Forty-nine hundred 
($4,900.00) dollars as the testimony now develops. In 
1946, in Florida, when the property settlement agree¬ 
ment came up, appellee was the one who fixed the amount 
of Four Thousand (4,000.00) dollars, and appellant paid 
it. (J.A.93). Isn't it logical that this sum selected and 
fixed by the appellee was done deliberately and con¬ 
sciously to be reimbursed for her advances to appellant? 

Furthermore isn’t it significant that following payment 
to her, appellee on the request of the appellant in 1947 
executed a deed to him of the property, 1325 You Street, 
S.E., which had theretofore been titled solely in her 
name, and again in 1949, executed a further deed of her 
interest in Parcel 153/105, which had prior thereto been 
titled jointly in her name and in appellant’s. In neither 
case did she demand or receive any consideration for 
executing the conveyance. It seems clear from this that 
appellee knew, understood and agreed that while the 
titles to these properties were outstanding of record in 
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her name, either in whole or in part, that nevertheless 
they were really appllant's, and that she would convey 
them when requested so to do. Such was the interpreta¬ 
tion placed upon their agreement by the parties, and 
such is the interpretation which appellant now contends 
should prevail, even though the agreement is silent on 
the properties involved in this action. 

It seems clear that the settlement of all claims for 
support, maintenance or otherwise, carried with it all 
of appellee's claims herein. 

CONCLUSION 

In conclusion appellant respectfully submits that the 
judgment of the lower Court awarding appellee a money 
judgment against appellant for her use and occupancy of 
the “D" Street property herein involved and awarding 
a further judgment for restitution of possession thereof 
be reversed. 

Appellant further submits that the judgment of the 
lower Court awarding appellee a one-half interest in the 
property located at 1251 You Street, should be reversed 
and that judgment be entered in lieu thereof decreeing 
appellant to be the sole owner of said property. 

As to the “D v Street property, appellant submits that 
the judgment of the lower Court should be vacated and 
this action remanded for a redetermination of the inter¬ 
ests of the parties hereto therein, such redetermination 
to be based upon appellee's actual contributions there¬ 
unto from her solely owned funds and without regard 
to contributions therefrom which had their source in ap¬ 
pellant’s moving and storage business. 

Finally appellant submits that this action should be 
remanded with instructions to the lower Court to make 
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a final determination of appellant’s counter-claim f*-r a 
declaratory judgment as to the Virginia property under 
such principles as this Court may determine govern in 
this action. 


Respectfully submitted, 

Harry L. Ryan, Jr. 
Attorney for Appellant 


Roger J. Whiteford, 

John J. Wilson, 

Of Counsel for Appellant. 
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COUNTER-STATEMENT OF QUESTIONS 
PRESENTED 

The questions presented by appellant in liis brief are 
not correctly stated, and in appellee’s opinion the ques¬ 
tions are: 

1. Whether the findings of fact of the Court below are 
clearly erroneous. (FRCP 52(a).) Appellee contends 
that they are not. 

2. Whether the Court below erred as a matter of law 
in entering judgment for the appellee. Appellee contends 
that the Court did not err. 
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BRIEF FOR APPELLEE 


JURISDICTION 

The statement with respect to Jurisdiction as set out 
in appellant, Rutli A. Curie’s, brief in No. 13,391, begin¬ 
ning at page 1, is hereby adopted by reference. 

COUNTER-STATEMENT OF CASE 

The statement of the case by appellant is not correct, 
in that (a) it is based upon certain inaccurate statements 
as to the evidence, and (b) it omits certain material tes¬ 
timony of both the appellant and the appellee. Appellant’s 
statement does not contain one single reference to the 
findings of the Court below. (J.A. 55A-60A.) It is 
founded solely upon fragmentary portions of the testi¬ 
mony printed in the Joint Appendix before the Court 
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permitted appellee to withdraw it for the purpose of 
adding material parts of the testimony which were 
omitted. 

1. Appellant states that in 1931 appellant went into 
the moving business. (Br. p. 2.) The Court below made 
a finding that: 

“About 1931 plaintiff and defendant started a mov¬ 
ing business in Washington, D. C.; defendant did not 
have all of the necessary money; plaintiff furnished 
approximately $500.00 out of her own funds for use 
in establishing this business, and both plaintiff and 
defendant worked together in building up this busi¬ 
ness/' (J.A. 56A.) This finding is based not only 
on the testimony of appellee (J.A. 70A, 76A, 114A, 
117A, USA), but also on the testimony of the appel¬ 
lant himself. (J.A. 121A-123A.) 

2. Appellant states that all of the monies furnished 
by appellee for the purchase of the various properties 
involved in the litigation and for the payment of the 
mortgages on them consisted of only approximately 
$4,900.00 (Br., p. 3); that she contributed nothing for 
the purchase of the premises at 1325 V Street, S. E„ or 
for the payment of the mortgage on it (Br., p. 5); that 
she paid nothing for the purchase of the property at 1251 
U Street, S. I/., or for the payment of the mortgage on it 
(Br., p. 6), or for the purchase of Parcel 153/105 (Br., 
p. 6), or for the purchase of the Virginia real estate. 
(Br., p. 7). 

The Court below made findings of fact that all of these 
properties and the mortgages thereon were paid for out 
of the profits of the moving business in which appellee 
and appellant shared, with the exception of the cash pay¬ 
ments which appellee alone made out of her own funds. 
(J.A. 56A, 57A, Findings Xos. 4, 6, 7, S; J.A. 58A, 59A, 
Finding Xo. 12.) These findings likewise were based not 
only on the testimony of appellee (J.A. S2A, 85A, 118 A- 
120A), but also on the testimony of appellant as well. 
(J.A. 122 A, 123 A.) 


3. Appellant states that appellee contributed nothing 
toward the taxes, insurance or upkeep of the properties 
involved (Br. 5, (i, 7.) Appellee testified that all of these 
expenses were paid out of the profits from the moving 
business (J.A. 119A) and appellant himself testified to 
the same effect. (J.A. 122A.) 

4. Appellant states that appellee conveyed the premises 
at 1325 r Street, S. H., to him without consideration. 
(Br., p. 5.) Appellee testified that this property was 
conveyed to appellant in connection with the $4,000.00 
which she received under the property settlement agree¬ 
ment dated September 15, 1040. (J.A. 120A, 121 A: Pt’s 
Orig. Ex. 15.) 

Appellee has correctly stated the case in her brief as 
appellant in Xo. 13,391, beginning at page 3, all of which 
is based upon the findings of the Court below (J.A. 55A- 
G0A), with the exception of the date when appellee first 
discovered that Parcel 153/105 was in the joint names of 
appellee and appellant (.J.A. 7SA), which was not made 
a part of the Court’s findings. Appellee, accordingly 
adopts as her counter-statement of the case her “State¬ 
ment of Case"’ in her brief as appellant in Xo. 13,391, 
beginning at page 3. 

STATUTES 

The statutes are printed in appellant’s brief in Xo. 
13391 beginning at page 7, and the same are hereby 
adopted by reference. 

SUMMARY OF ARGUMENT 

Appellant’s principal argument is based on the proposi¬ 
tion that he contributed all of the monies for the pur¬ 
chase of the various properties, for their upkeep, and 
for the payment of the mortgages thereon, with the ex¬ 
ception of approximately $4900.00 contributed by appellee 
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from her own funds. This argument disregards the find¬ 
ings of the Court below that the monies used for this 
purpose, with the exception of the $4900.00 furnished by 
appellee alone, were derived from the profits of the mov¬ 
ing business, which appellee helped to establish by use of 
her own funds, to which she contributed her own services, 
and the monies of which appellant himself admitted be¬ 
longed to both of them. (J.A. 5GA-5SA, 122A, 123A.) 

Appellant argues that appellee could not have had any 
interest in the profits because appellant owned the busi¬ 
ness, this despite his own testimony that he and appellee 
shared in the profits of the business. (J.A. 122A, 123A.) 

The testimony of appellee (J.A. S2A, S5A, 11SA, 120A) 
and the testimony of appellant (J.A. 122A, 123A) was, 
and the Court found (J.A. 5GA-5SA), that the profits 
from the moving business were the source of the monies 
used to purchase the various properties, with the excep¬ 
tion of the $4900.00 contributed by appellee alone. The 
Court, below correctly held that this fact was one of the 
elements to be considered in deciding how the property 
should be divided. (J.A. 51 A.) 

Despite the fact that the Court made a finding that 
there was no evidence of marital misconduct on the part 
of either of the parties (J.A. GOA), appellant argues that 
appellee should be deemed to be guilty of misconduct be¬ 
cause she went to Florida to get an absolute divorce from 
appellant. Appellant himself prevented appellee from 
proving that the ground for the divorce was appellant’s 
desertion of appellee by objecting to the materiality of 
such proof, which objection the Court sustained. (J.A. 
113A, 114A.) In fact appellant admitted that the ground 
for divorce was his desertion of appellee by failing to 
deny the allegation in appellee’s complaint that the ground 
for the divorce was his desertion. (J.A. 4A, 14A.) 

All of the findings of the Court below not only were 
supported by the evidence but there was no evidence to 


the contrary. The findings, therefore, may not be set 
aside by this Court (FRCP 52(a)), and appellant’s argu¬ 
ment based on assumed facts contrary to the findings is 
not permissible. 

The Court found (J.A. 47A, (ilA), and the evidence 
proves (J.A. 73A-75A), that appellee holds legal and 
equitable title to the warehouse property on I) street, 
X. E., which appellant recognized as the “sole and sepa¬ 
rate estate" of appellee in a deed of trust executed by 
both of them in 1941. (.J.A. 124A, Pt. Or. Ex. Xo. Hi.) 

There is no case cited by appellant or found by ap¬ 
pellee which holds that real estate placed in the sole 
name of the wife belongs solely to the husband. This 
Court has held that in such a case the presumption is 
that the beneficial interest is intended to be in the wife; 
and that such presumption is almost irrebutable. (Mc¬ 
Cartney v. Fletcher (1S9S), 11 App. D. C. 1, 10.) This 
is particularly true where the husband, as the appellant 
in this case, has signed a deed of trust describing the 
property as the “sole and separate estate" of the wife. 
(J.A. 124A, Pt. Or. Ex. Xo. 1(>.) 

In ordering the 1251 V Street property sold and the 
proceeds equally divided between appellant and appellee 
the Court below correctly took into consideration the 
monetary contribution by the appellee to the moving 
business operation, the joint efforts on the part of both 
parties to the business operation, the source of funds 
with which this property was purchased, the duration of 
the marriage, the fact that there wore six children, and 
the lack of any evidence of misconduct on the part of 
either party. (J.A. 51 A.) Appellant cited no case and 
appellee has found none which would justify this Court 
in reversing the Court below with respect to this jointly 
owned property. Xone of the cases cited by appellant is 
in point, inasmuch as the wife either made no contribu¬ 
tion for the purchase of the property, or was guilty of 
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misconduct, or both of these conditions prevailed. 
(Wheeler v. Wheeler (1951), SS U. S. App. D. C. 193, 194, 
1SS F 2d 31, 33: Keheler v. Keheler (1951), S9 U. S. App. 
D. C. 22b, 227, 192 F 2d G01, 602; Richardson v. Richard¬ 
son (1940), 72 App. D.C. 67, 68, 09, 112 F 2d 19, 
20, 21; Holcomb v. Holcomb (1954), 93 U. S. App. D.C. 
242, 209 F 2d 794; Oxley v. Oxley (1940) SI U. S. App. 
D. C. 346, 159 F 2d 10, 11.) 

The Court below did not err in awarding appellee a 
judgment for the use and occupation of her own prop¬ 
erty, property which appellant himself in 1941 repre¬ 
sented as being the “sole and separate estate” of ap¬ 
pellee. (J.A. 124A.) The only argument appellant makes 
in support of his theory is that he believed that he owned 
the property. 

Appellee is not barred by estoppel, as there were no 
intervening rights of third parties. (J.A. 47A.) Nor is 
the doctrine of laches or the statute of limitations appli¬ 
cable, as neither began to run until after the date of the 
divorce. One spouse cannot be expected to treat the other 
spouse as a stranger by bringing suit, as such a rule 
would beget family discord, which is contrary to the 
policy of the courts to foster domestic tranquility. (J.A. 
47A-49A.) 

Appellee is not precluded by the property settlement 
agreement, as neither party gave up any rights in his or 
her own property but merely relinquished any rights 
which either had in the property of the other. (J.A. 10A.) 
It is just as logical for appellee to argue that appellant 
gave up all of his rights in his own property to her as 
for appellant to argue, as he does, that appellee gave up 
all of her rights in her own property to him. 

The District Court has jurisdiction of this suit with 
respect to the D Street warehouse property under Title 
11, Ch. 3, Secs. 305 and 306 and Title 16, Ch. 5, Secs. 


501, 511 and 519, D. C. Code. Appellee’s action was for 
a declaratory judgment that she was the legal and equita¬ 
ble owner of the property, for ejectment, and for the 
clear value of the use and occupation of the property. 
(J.A. 37A.) Clearly the Municipal Court does not have 
jurisdiction under Title 11, Sec. 735, as amended, D. C. 
Code. 

The District Court correctly held that it had no juris¬ 
diction to require appellee to transfer legal title to the 
Virginia property to appellant, inasmuch as such prop¬ 
erty is without the jurisdiction of that Court, and there 
is no evidence of any contract, trust, or fraud, imposing 
a duty upon appellee to convey title to said property. 
(J.A. 55A: Columbia National Sand Dredging Co. v. 
Morton (1900), 2S App. D. C. 28S, 290.) 


ARGUMENT 

I 

THE FINDINGS OF THE COURT BELOW ARE NOT 
CLEARLY ERRONEOUS AND SHOULD NOT BE 
SET ASIDE BY THIS COURT. 

A. Contributions from the Moving Business in Respect 
of the Properties Involved Represent Contributions 
by Appellee As Well As by Appellant. 

The principal argument made by appellant is that the 
testimony proves that appellant contributed all of the 
monies for the purchase of all of the properties involved 
in the litigation, for their upkeep, and for the payment 
of the mortgages thereon, with the exception of approxi¬ 
mately $4,900.00 contributed by appellee from her own 
funds. This argument disregards altogether the findings 
of the Court below that all of the monies used for this 
purpose, with the exception of approximately $4900.00 
furnished by appellee alone, were derived from the profits 
of the moving business; that appellee helped to establish 
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this business by use of her own funds; that she con¬ 
tributed her own services to the business over a number 
of years; and that the profits thereof were shared by 
appellee and appellant. (J.A. bbA, 37 A, Findings Nos. 
4-S; J.A. f)SA, f)9A, Finding Xo. 12.) These findings were 
based not only on the testimony of the appellee (J.S. 
82A, 85A, 11SA-120A), but also on the following testi¬ 
mony of appellant himself on cross examination: 

“Q. Mr. Curies, all of these properties other than 
the money furnished by Mrs. Curies were paid out 
of the profits from the moving business? A. Yes. 

“Q. That is, everyone that we have discussed in 
the case? A. It was in the revenue, from the reve¬ 
nue of our business. Yes, sir. 

“Q. While you were living together as husband 
and wife you considered that the money belonged 
to both of vou: vou sav our business. A. Ours. 
Yes.” (J.A. 122 A, 123 A. j 

Xot only did appellant testify that all of the properties 
and the mortgages thereon were paid for out of the 
“revenue of our business,” the money of which he con¬ 
sidered belonged to both (J.A. 122A, 123A), but he also 
joined in a deed of trust with appellee to the D Street 
warehouse property which contained the following pro¬ 
vision : 

“This deed made this lltli day of April, A. D., 1941, 
by and between Ruth A. Curies acting in relation to 
her sole and separate estate and William L. Curies, 
her husband. (J.A. 124A, Pt. Or. Ex. Xo. lb.) 

Appellant labors the point that the moving business 
belonged solely to appellant, and, a priori , that none of 
the profits of the business could have represented contri¬ 
butions made by appellee toward the purchase of the 
properties involved in the litigation. (T»r. p. IS.) Appel¬ 
lant’s argument implies that appellee claimed that she 
owned a one-half interest in the moving business after 
having alleged in the pleadings that the business belonged 
to appellant. (I>r. p. 13.) This of course is not correct. 
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No issue was raised by appellee that she was entitled 
to recover any interest in the moving business. At the 
trial both the appellee (J.A. 82A, 85A, 118A-120A) and 
the appellant (J.A. 122A, 123A) testified that the profits 
from the moving business in which tliev shared were 
used for the purpose of purchasing the respective prop¬ 
erties involved in this litigation and in paying the mort¬ 
gages thereon. Appellee developed this evidence for the 
purpose of placing before the Court facts which would 
enable the Court in the exercise of its equitable juris¬ 
diction to decide how the properties should be divided 
between appellee and appellant. The Court below held 
that one of the elements to be considered was the “joint 
efforts on the part of both parties toward the business 
operation, which was a source of funds with which this 
property was purchased,” referring to the 1251 You 
Street property. (J.A. 51 A.) This was true with respect 
to all of the properties involved. (J.A. 5(>A, 57A, 5SA, 
Findings Nos. 4-12.) 

In view of the purpose of the testimony regarding the 
source of the funds used to purchase the various prop¬ 
erties, and appellant’s own testimony that the properties 
were purchased “from the revenue of our business” (J.A. 
123A), his argument that different legal problems were 
posed is not entitled to serious consideration. (I»r. p. 13.) 
This a fortiori is true with respect to the warehouse 
property, which according to the deed of trust sworn to 
by appellant was the “sole and separate estate of ap¬ 
pellee.” (J.A. 124A, Pt. Or. Ex. No. Id.) 

In view of the testimony of appellee regarding the cash 
contributions which she made out of her own funds (a) 
for the purchase of the D Street warehouse property, 
(b) for the payment on the mortgage thereon, (c) for 

the establishment of the moving business, and (d) for 

other purposes, aggregating about $4,900.00, which was 
not denied by appellant: and the testimony of both ap¬ 
pellee and appellant that all other monies used for the 
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purchase of the properties, the payment of the mort¬ 
gages, and for upkeep, were derived from the profits of 
the moving business in which both of them shared, and 
in respect of which both contributed their services, ap¬ 
pellee submits that the profits of the moving business 
used for said purposes, represented contributions made 
by both appellee and appellant, hi fact, it is fair to say 
that appellee actually contributed more than appellant, 
inasmuch as she made cash contributions out of her own 
funds, which he did not do. 

B. Appellant Is Estopped from Arguing that Appellee 
Was Guilty of Misconduct Because She Went to 
Florida To Get an Absolute Divorce. 

Appellant concedes that the Court below made a find¬ 
ing that there was no evidence of any marital misconduct 
on the part of appellee (J.A. GOA, Finding No. 17), yet 
he attempts to circumvent the Court’s finding by arguing 
that the grounds for the divorce do not appear in the 
record (Br., p. 14) and that appellee should be deemed 
to be guilty of misconduct and violation of her marriage 
vows because she went to Florida to get an absolute 
divorce from appellant. (Br., p. 22, 23.) 

As a matter of fact, counsel for appellant himself pre¬ 
vented appellee from proving that the ground for the 
divorce was that appellant deserted appellee. When ap¬ 
pellee offered in evidence the pleadings in the divorce 
action for the purpose of proving that the ground for 
the divorce was appellant's desertion of appellee, counsel 
for appellant objected on the ground that such evidence 
was immaterial, and the Court below sustained the ob¬ 
jection. (J.A. 113A.) Under such circumstances the 
appellant should be estopped from basing his argument 
on the absence of evidence which he himself objected to 
when it was offered in evidence at the trial. Moreover 
appellant alleged in her complaint that she secured the 
divorce "on the ground of desertion of plaintiff by de- 
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fendant’’ (J.A. 4A, Par. 11), and appellant in his answer 
admitted tliat plaintiff obtained the divorce without deny¬ 
ing that the ground was desertion. (J.A. 14A.) 

There is not one scintilla of evidence to contradict the 
findings of the Court below that there was no evidence of 
marital misconduct on the part of either of the parties 
(J.A. GOA); and appellant’s assumptions and innuendoes 
may not be substituted for evidence. Accordingly, his 
argument based upon such fanciful evidence is not en¬ 
titled to serious consideration. 

If the findings of the Court below are not clearly er¬ 
roneous, this Court may not set them aside. (FRCP 
52(a).) Findings are not clearly erroneous even though 
the evidence would have supported findings either way. 
( U. S. v. Yellow Cob Co. (1949), 70 S. Ct. 177. 338 V. S. 
33S, 94 L. Ed. 150.) The entire findings of the Court 
below not only are supported by the evidence, but there 
is no evidence to the contrary. Accordingly, the findings 
should be accepted as correct. 

II 

THE COURT BELOW DID NOT ERR AS A MATTER 
OF LAW IN ENTERING JUDGMENT FOR AP¬ 
PELLEE. 

A. Appellant Is Not Entitled To Base His Argument on 
Assumed Facts Contrary to the Court’s Findings. 

Notwithstanding the findings of the Court below that 
appellant and appellee shared in the profits of the mov¬ 
ing business, which were used to purchase the properties, 
pay the mortgages, and pay the upkeep thereon, except 
to the extent that appellee’s cash contributions were used 
for such purposes, and that there was no evidence of 
marital misconduct on the part of either of the parties 
(J.A. 5GA, 57A, Findings 4-S: J.A. 5SA, Finding 12), 





12 



appellant's principal argument is based on the theory 
that appellant made all of the contributions other than 
the cash contributed by appellee, and that appellee was 
guilty of violation of her marriage vows for going to 
Florida to obtain an absolute divorce from appellant. 
(Br., pp. 13 et seq.) 

We have shown above that all of the findings of the 
Court below are supported by the evidence, and that 
there is no evidence to the contrary. Appellee submits 
that appellant is bound by the findings of the Court, and 
that he may not base his arguments on assumed facts 
which are contrary to the findings. Moreover, appellant 
is estopped from making such an argument by his own 
testimony (.J.A. 122A, 123A) and also by his signing a 
deed of trust to the warehouse property in which it was 
referred to as appellee's “sole and separate estate.” 
(J.A. 124A, Ft. Or. Ex. Xo. 1G.) 

The question resolves itself into whether the Court 
below erred in entering judgment for appellee, where the 
undisputed evidence was that appellee contributed equally 
with appellant to the purchase of the respective prop¬ 
erties, for the payment of the mortgages and for their 
upkeep, and where she was not guilty of any misconduct. 
Appellee submits that the Court did not err, as we shall 
demonstrate in the remainder of this brief. 

B. The Evidence Definitely Proves That Appellee Is the 
Owner of the Legal and Equitable Title to the Ware¬ 
house Property. 

As to the warehouse property at the rear of D Street, 
the Court below held that “the evidence establishes that 
the plaintiff holds the legal and equitable title.” (J.A. 
47A, G1A, Concl. Xo. 10.) This was the only possible 
conclusion from the evidence which showed that this 
property had been in the sole name of appellee since 
193S (J.A. 77A); that she made the initial cash pay- 
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ment on the purchase price (J.A. 73A); that she paid 
$1330.00 on the purchase money mortgage (J.A. 74A, 
75A); that the balance of the purchase price was paid 
out of the protits of the moving business, which appellant 
himself testified belonged to both of them (J.A. 122A, 
123A): and that appellant signed a deed of trust in 1041, 
which recited that the property was appellee's “sole and 
separate estate." (J.A. 124A, Pt. Or. Ex. Xo. 10.) 

Appellant concedes that he has found no case in which 
the husband placed property in the sole name of his wife, 
and where the court held that the property belonged 
solely to him. Scholl v. Scholl (1045). SO l\ S. App. 1). C. 
202, 152 F 2d 072, referred to by appellant is not in point, 
in that the property was in the joint names of husband 
and wife, and the husband made all contributions to the 
purchase price. (I»r., p. 10.) In tin* Court below the 
appellant attempted to prove that appellee was holding 
this property in trust for him. There was no evidence 
whatever to that effect: in fact the evidence was to the 
contrary. The Court below cited McCort hcji v. Fletcher 
(1S9S), 11 App. D. C. 1, 10, in which this Court said: 

“There is one general principle, however, that may 
be stated as settled, and that is, that a conveyance 
made to a wife or child will be presumed to carry 
a beneficial interest, and whenever that presumption 
is attempted to be overcome, it can only be done by 
the most indubitable evidence. And where the hus¬ 
band, as in this case, has divested himself of the 
legal estate in favor of his wife, the presumption 
that the beneficial interest was intended to pass is so 
strong as to be almost irrebutable." (J.A. 4(>A.) 

To which appellee should like to add that this a fortiori 
is true, where the husband, as the appellant in this case, 
has signed a deed of trust in which the property in 
question is referred to as the “sole and separate estate" 
of his wife. (J.A. 124A.) 

Appellant's argument that the Court below erred in 
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awarding appellee a judgment for restitution of the pos¬ 
session of the D Street warehouse property, because he 
had leased the same to a tenant prior to the institution 
of the suit and was not then in possession (Br. 25), is 
convenient, to say the least, in that it would permit him 
to avoid turning over to appellee her own property by 
reason of his own wrongdoing in leasing her property— 
not his own. 

C. The Court Below Did Not Err in Ordering the Sale 
of the 1251 U Street Property And the Division of 
the Proceeds between Appellee and Appellant. 

With respect to the 1251 U Street, S. E., property, 
which has been in the joint names of appellant and ap¬ 
pellee as tenants by the entireties since 1943, the Court 
below stated: 

“In making a proper disposition of the property 
under Title lb, Sec. 409, D. C. Code, there are many 
elements that are to be weighed. After considering 
the monetary contribution by the plaintiff to the 
business operation, joint efforts on the part of both 
parties toward the business operation, which was the 
source of funds with which this property was pur¬ 
chased, the duration of the marriage, the number of 
children, and the lack of any evidence of marital 
misconduct on the part of either party, I am of the 
opinion that a just disposition of this property will 
be effected by an equal division of this property be¬ 
tween the parties.” (J.A. 51 A.) 

Appellee submits that the factors stated by the Court 
were correct and that the Court’s holding that the prop¬ 
erty be equally divided was the only equitable one that 
could have been made. Appellant has cited no case, and 
appellee has found none, which would justify this Court 
in reversing the Court below with respect to this jointly 
owned property. 

In Wheeler v. Wheeler (1951), 88 U. S. App. D. C. 193, 
194, 18S F 2d 31, 33 (Br., p. 17), this Court held that 


there was no provision of the D. C. Code specifically 
authorizing the District Court to award to one spouse 
property of which the legal and equitable title was in 
the other spouse; and that “absent some right or element 
of ownership, legal or equitable, on the part of the wife, 
in property of the husband, it is error for the court to 
order the transfer of the property to her.” This case was 
cited with approval by this Court in Keleher v. Keleher 
(1951), S9 U.S. App. D. C. 226, 227, 192 F 2d 601, 002, 
where the facts were that the wife deserted the husband 
and that the property involved consisted of funds which 
belonged to the husband alone. 

Richardson v. Richardson (1940), 72 App. D. C. G7, 
GS, G9, 112 F 2d 19, 20, 21 (Br., p. 19), was a case in 
which the husband obtained a decree of divorce on the 
ground of desertion on the part of the wife, and where 
the wife made no contributions toward the purchase of 
the property in their joint names. This Court affirmed 
the judgment of the Court below awarding the property 
to the husband. 

In Holcomb v. Holcomb (1954), 93 U.S. App. D. C. 
242, 209 F 2d 794, this Court held that a wife's right 
to property of her husband “does not flow from her right 
to a divorce, but must be based upon a claim of title 
wholly independent of divorce and the concommitant 
award of permanent alimony.” Appellant's citation of 
this case (Br., p. 20) implies that appellee is relying upon 
her divorce from appellant to establish her right to his 
property, which, of course, is not true. Her contention 
is that she is entitled to a one-half interest in the jointly 
owned U Street property by virtue of her contributions 
flowing from the profits of the moving business, which 
appellant admitted she shared with him (J.A. 122A, 
123A), and by virtue of no violation of the marriage 
vows on her part. 

In Oxley v. Oxley (1946), SI U.S. App. D. C. 346, 159 
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F 2d 10, 11 (Ur., p. 23), this Court held that a wife was 
not entitled to any share of the property held in joint 
tenancy with her husband, where she made no contribu¬ 
tions toward the purchase of it, and where he obtained 
a divorce from her on account of wrongful desertion. 

Appellee submits that none of the above cases cited 
by appellant is in point, as in none of them did the wife 
make any contribution toward the purchase price of the 
property, and in some of them she also deserted her 
husband. Here appellee not only contributed to the pur¬ 
chase of the C Street property through the profits of the 
moving business, but she was not guilty of any violation 
of the marriage vows. 

D. The Court Below Did Not Err in Awarding- Appellee 
a Judgment for Use and Occupation. 

All of the evidence definitely shows that the warehouse 
property belonged to appellee: that appellant used it. 
after their divorce in December, 1940. in connection with 
the moving business: that he retained all of the profits 
and appellee received none, nor did she claim any in the 
suit. It is only just that she should be paid for the use 
of her own property subsequent to the divorce. 

There was no evidence of appellant's belief that lie 
owned the warehouse property, nor would it have been 
admissible. Appellant's counsel would have us believe 
that his client was so ingenuous as to believe that he 
owned property which had been in the sole name of ap¬ 
pellant since 193S. Any loss sustained by appellant due 
to such naivete clearly is not the fault of appellee. (Dr. 
27, 2S.) 

The Court below awarded judgment to appellee at the 
rate of $100.00 per month beginning with the three-year 
period prior to the institution of the suit. Appellee 
contends in her brief as appellant in Xo. 13,391 that she 
is entitled to recover for the entire period beginning with 
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the day following the divorce. (Appellant’s Br. p. 15, in 
No. 13,391.) 

E. Appellee Is Not Barred by Estoppel, by Laches, Or 
by the Statute of Limitations. 

Appellant's argument with respect to estoppel, laches 
and the statute of limitations is so fully answered by 
the Court below (J.A. 47A-49A), that appellee will not 
burden the Court with extensive argument. 

As to estoppel the Court held that there were no inter¬ 
vening rights of third parties which would render the 
doctrine of estoppel applicable. (.J.A. 47A; 26 Am. Jur. 
pp. 738-739.) 

As to laches and the statute of limitations, the Court 
held that the 15-year statute did not run against appellee 
during the term of the marriage: that a wife cannot be 
expected to treat her spouse as a stranger; that such a 
rule would beget family discord which is contrary to the 
policy of the Courts “to foster domestic tranquility.” 
(J.A! 47A-49A.) 

F. Appellee Is Not Precluded by the Property 
Settlement Agreement. 

Appellant makes a feeble argument that appellee gave 
up all her rights to the property involved in the suit 
when she signed the property settlement agreement. He 
admits that the agreement “may have been incomplete in 
failing to spell out the disposition of the properties in¬ 
volved in this action;” but he argues that the intent was 
that appellee give up all rights to her property. (Br. pp. 
2S-30.) He admits also that the agreement made specific 
reference to personal property but none to real property, 
to which appellee replies that this indicates that the 
parties intended to exclude their own real estate from 
the agreement. (Inclusio uniux cst exclusio alterius.) 
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This conclusion is further supported by the provision 
of the agreement that 

“Each of the parties hereto specifically releases, 
acquits, quit-claims, discharges and renounces any 
and all claims, rights, title and interest, including 
that of inheritance, dower and curtesy which either 
may now have or in the future may have to any 
property or estate of the other, including real, per¬ 
sonal or mixed property now owned or hereafter 
acquired, * * * and either party hereto may here¬ 
after freely sell or otherwise dispose of his or her 
own property and estate by gift, deed, will, sale or 
otherwise, to the same extent as though no marital 
relationship existed and without in any way encum¬ 
bering the right of the other,” (J.A. 1*0A.) 

This language can be construed to apply only to the 
relinquishment of interests or rights in the property of 
the other and not to the relinquishment of interests or 
rights in either party’s own property. If appellant’s 
argument be sound that by virtue of this language ap¬ 
pellee gave up all of her property to appellant, then 
a priori appellant gave up all of his property to appellee, 
as the language of the agreement applies to appellant as 
well as to appellee. Appellant's argument was fully an¬ 
swered by the Court below and needs no further refuta¬ 
tion. (J.A. 45A.) 

G. The District Court Has Jurisdiction. 

Appellant's argument that the Municipal Court of the 
District of Columbia has exclusive jurisdiction under 
Title 11, Ch. 7, Sec. 735, as amended, D. C. Code, with 
respect to the D Street warehouse property is clearly 
erroneous. Appellee's action was for a declaratory judg¬ 
ment that she was the legal and equitable owner of the 
property, for ejectment and for the clear value of the 
use and occupation of the property (J.A. 37A), jurisdic¬ 
tion of which is granted to the District Court under Title 
11, Ch. 3, Secs. 305 and 306 and Title 16, Ch. 5, Secs. 501, 
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511 and 519. This Court has held that the District Court 
has jurisdiction under its general equity powers to settle 
disputes between husband and wife with respect to prop¬ 
erty acquired during marriage. Reilly v. Reilly (1950), 
S6 U. S. App. D. C. 345, 1S2 F 2d 108, cert, denied 340 
U. S. S65.) 

H. The Court Below Correctly Held That Is Had No 
Jurisdiction To Require Appellee To Transfer Legal 
Title to the Virginia Property to Appellant. 

The Virginia property is located outside the jurisdic¬ 
tion of the District Court, and, consequently, that Court 
has no jurisdiction of the property itself. That Court 
had jurisdiction of the parties, and under certain circum¬ 
stances could have ordered appellee to convey her legal 
title to the appellant. The rule is set forth by this Court 
in Columbia National Sand Dredyiny Co. v. Morton, 
(1940), 28 App. D. C. 2S8, 296, quoted by the Court below 
(J.A. 53A), wherein this Court in part said: 

“The doctrine is thoroughly well established within 
this limitation, that the principal question involved 
must be one of contract, trust, or fraud, raising up 
a duty which a person within the power of the court 
may be compelled to perform, although the act when 
performed may operate to affect, and even to pass, 
title to land outside the territorial jurisdiction of the 
count.” 

The Court below followed the rule of this Court and 
decided that: 

“There being no trust, no fraud, and no contract in 
relation to the Virginia property, this court is with¬ 
out jurisdiction to require plaintiff to transfer her 
legal title to plaintiff.” (J.A. 55A.) 

Appellant has referred to no evidence that there was 
any trust, fraud, or contract in respect of the Virginia 
property, and he could not do so, as there was none. 
On the contrary the Court below found that the Virginia 


property was purchased from the profits of the moving 
business. (J.A. .17A, Finding Xo. 8), and if the Court 
had assumed jurisdiction, presumably the Court would 
have held that appellee was entitled to a one-half interest 
therein, as the Court held in the case of the U Street 
property. 


CONCLUSION 

The judgment of the District Court as appealed from 
by appellant should be affirmed and appellant’s appeal 
should be denied. 


Respectfully submitted, 

Walter E. Barton, 

William R. Fitch, 

Attorneys for Appellee, 
Sll Investment Building, 
Washington 5, D. C. 
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Htttteii States (Court of Appeals 

For the District of Columbia Circuit 


No. 13,390 

William L. Curles, Petitioner , 
v. 

Ruth A. Curles, Respondent. 


Appeal from the United States District Court 
for the District of Columbia 


PETITION FOR PARTIAL REHEARING 

Comes now William L. Curies, petitioner, (hereinafter 
referred to as William) by his undersigned attorneys and 
petitions this Honorable Court for a rehearing in respect 
to its judgment entered herein on February 7, 1957, but 
only insofar as that judgment affirmed that part of the 
judgment of the lower Court which awarded Ruth A. 
Curies (hereinafter referred to as Ruth) compensation for 
use and occupancy of a warehouse property (137 D Street, 
N.E.) for a period prior to October 29, 1954—the date on 
which William was first put on notice that Ruth expected 
any compensation for his use of the warehouse. 

The lower Court awarded Ruth compensation for use 
and occupancy of the warehouse at the rate of $100.00 a 
month (which rate is not contested herein) from October 
16, 1951, i. e., the period three years next before the in¬ 
stitution of this action (J.A. 64). The ground of this peti- 
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tion is that in so doing plain, prejudicial and reversible 
error was committed contrary to the law applicable to 
the undisputed facts of record, which error affected Wil¬ 
liam's substantial rights. That error in terms of monev 
amounts to the very substantial sum of approximately 
$3,600.00, to the date of filing suit by Ruth. 

The parties were married April 15, 1929, and six chil¬ 
dren were born of the marriage. The warehouse was 
purchased in 1937 for use only in connection with Wil¬ 
liam's moving and storage business and title thereto was 
placed in their joint names. In 193S William had title 
to the warehouse placed in Ruth’s sole name. In 1945 
Ruth voluntarily left the marital home and went to 
Florida where she obtained a divorce on December 8, 
1946. Pursuant to the terms of a property settlement 
agreement entered into between the parties William re¬ 
tained custody of the six children assuming the obliga¬ 
tion for their support and maintenance and Ruth received 
$4,000.00 in cash “in full payment and settlement of all 
claims which [she] may now have against [him] for sup¬ 
port and maintenance or otherwise.” (J.A. 9) The 
Florida Divorce Decree ratified the property settlement 
agreement “insofar as the defendant agrees to pay the 
plaintiff the sum of $4,000.00 in lieu of alimony support 
and for settlement of all her claims against him for sup¬ 
port, maintenance or otherwise.” (J.A. 13, 14) Said 
property settlement agreement also provided that: 

“Each of the parties hereto shall be free from the 
marital control and authority of the other and may 
reside at such place or places as either may consider 
fit and proper and shall be free to conduct, carry on 
or engaged in any employment, trade, or profession 
for his or her sole use and benefit, free from any 
molestation or interference whatsoever from the other 
party hereto. (J.A. 11) (emphasis supplied) 

At all times since 1945 when she left the marital home to 
go to Florida, Ruth has had nothing to do with the ware- 
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house or with the conduct of the moving and storage 
business of which the warehouse has always been a part, 
nor lias she attempted to have. 

There was never any agreement between them that 
William was to pay for the use of the warehouse and no 
such payments had ever been made, or, until September 
29, 1954, requested to be made. (J.A. 95) Indeed, the 
subject of compensation for use and occupany was never 
raised or even mentioned, between the parties until Sep¬ 
tember 29, 1954, as aforesaid, (an intervening period of 
nine years) which was just two weeks prior to the com¬ 
mencement of this action,when William received a demand 
from Ruth’s counsel to surrender possession of the ware¬ 
house and to pay her the clear value of use and occupancy 
for the period from December S, 1940, the date of the 
Divorce. (Exhibit D to Complaint) It will also be re¬ 
membered that Ruth’s retention of counsel and this law 
suit were precipitated, not by reason of any frustrated 
expectation of compensation on her part for the use and 
occupancy of the warehouse, but by William’s declination 
to share with her the proceeds of the sale of his business 
(J.A.^94-95). It was in^furtherance of such sale that 
apfieflant requested appellee to convey title to the ware¬ 
house, in accordance with her obligation to do so as 
appellant understood it to be under the terms of their 
property settlement agreement. However, the question of 
title to the warehouse has been decided against appellant 
on this appeal, and, as aforesaid, that aspect of this 
Court’s affirmance of the judgment below is not challenged 
by this petition. 

The lower Court did not find, and on the evidence could 
not so find, that the conventional relation of landlord and 
tenant existed between the parties, or that William agreed 
or expected to pay any ‘‘rent”, or that, at least prior to 
September 29, 1954, Ruth ever expected to receive any. 
Indeed, all the evidence forbids any inference that there 
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was any expectation of such payment on eitlier side. The 
lower Court found only that William had possession of 
the warehouse, which, we submit, is not enough as a mat¬ 
ter of law on this record to hold him liable to pay for 
use and occupancy for any period of time prior to Sep¬ 
tember 29, 1954, when he was first placed on notice that 
such compensation was expected of him or that a claim 
therefore was being made. ‘Tt is true that the possession 
and beneficial ownership of real property with the per¬ 
mission of the owner is ordinarily sufficient to sustain an 
action upon an implied agreement for use and occupation 
of real estate. . . . But where the use and occupation . . . 
is under such circumstances as to show that there was no 
expectation of rent by either party a contract to pay rent 
will not be implied/’ Collyer v. Colhjer, 113 X.Y. 442, 21 
X.E. 114. We submit that this is such a case. It was 
said in Schleicher v. Schleicher, 120 Conn. 52S, 1S2 A. 162, 
104 A.L.R. 572: 

“There are, however, certain limitations as to the 
extent to which rental value may be recovered. . . . 
One is that, where the occupant has been in posses¬ 
sion with the consent of the true owner without any 
intent upon the part of either that rent should be 
paid, rental value is recoverable only from the time 
when the holding of the occupant became adverse to 
the owner. * Fears v. Merrill 9 Ark. 559, 50 Am. Dec. 
226; See Yandenhtyvel v. Storrs, 3 Conn. 203, 20S.” 

It is submitted that on the undisputed facts on this 
record Ruth is entitled to receive compensation for use 
and occupancy only after September 29, 1954. Schleicher 
v. Schleicher, supra, Collyer v. Collyer, supra, Ross v. 
Evans. 65 Cal. 439, 4 P. 443; Soyners v. Somers , 83 Conn. 
156, 76 A. 45; and Caulk v. Caulk (S.C. 1947), 43 S.E. 2d 
600. And see Shapiro v. Christopher 195 F.2d 7S5 (App. 
D.C. 1952): and 28 C.J.S. Ejectment See. 47. In Caulk v. 
Caulk, supra, which involved facts quite similar to those 
in the instant case, the Court said: 
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“We next consider the liability of appellant for the 
use and occupation of the premises. The lower Court 
found the premises were reasonably worth $100.00 per 
month and held that appellant should pay this amount 
from April 25, 1943, the date on which the parties 
separated until the premises were vacated. To the 
date of the decree this amounted to $4,453.28 (Judg¬ 
ment was awarded against appellant for $5,203.28, of 
which $4,453.2S was for the use of the premises and 
the balance of $750.00 represented the value of the 
building removed from the premises. The latter item 
will be hereinafter discussed). There is no exception 
as to the amount fixed by the Court as the reasonable 
value of the use of the premises. Appellant’s position 
is that he is not liable at all for the occupancy of the 
premises. 

“It does not appear from the record that prior to 
the commencement of this action respondent ever 
claimed or demanded any compensation from her hus¬ 
band for the use of the premises. A reasonable in¬ 
ference from her action is that she did not intend to 
make any charge. Eaton et al. v. Doris. 1(15 Ya. 313, 
182 S.E. 229. It is true that for a period of approxi¬ 
mately two years and four months prior to the com¬ 
mencement of this action the parties were living 
separate and apart but there still existed the relation 
of husband and wife. During this time appellant 
continued to contribute to the support of the respond¬ 
ent and respondent continued to acquiesce in his use 
and management of the property without any sugges¬ 
tion of an intention to claim compensation. We shall 
not now unscramble the eggs by converting that 
which was intended as a gift into a charge. The ap¬ 
plicable principles are stated in McClure v. Lancas¬ 
ter, 24 S.C. 273, 5S Am. Rep>LT59, and Simmons v. 
Stephens et al., 118 S.C. 342, 110 S.E. 798. These 
decisions we think sustain the conclusion that appel¬ 
lant should not be required to pay for the use of 
these premises prior to the time of the service of 
respondent’s answer when for the first time, so far as 
the record discloses, appellant was put on notice that 
his wife intended to claim compensation for his use 
of the property. However, it then definitely appeared 
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that respondent intended to make a charge and there 
was no longer any room for the presumption of a 
gift. From the time of the service of this answer 
appellant is liable to respondent at the rate of $100.00 
per month for the use of premises, less a credit for 
the amount of taxes and insurance premium paid on 
this property since this action was commenced. 

“The record does not disclose the exact time when 
the two room cabin built on the premises was moved 
to an adjoining lot acquired by the appellant in his 
own name. However no complaint of this action was 
made by respondent until the service of her answer. 
Apparently the building was removed with full knowl¬ 
edge and acquiescence on her part. The principle 
upon which a charge for the use of the premises was 
disallowed in part applies with equal force to the 
charge now made for the value of the building re¬ 
moved. The lower Court erred in holding appellant 
liable for this item. * * * 

“That portion of the decree which awards judgment 
against appellant for $5,203.2S is reversed and the 
decree appealed from is in all other respects affirmed. 
The liability of appellant for the use of the premises 
will be computed in the manner herein stated and 
judgment awarded against appellant therefor. The 
case is remanded to the lower Court for further pro¬ 
ceedings in conformity with the views herein ex¬ 
pressed.” 

In view of the foregoing, it is respectfully submitted 
that this petition for rehearing be granted and that the 
judgment appealed from herein be reversed insofar as it 
awards Ruth compensation for use and occupancy of the 
warehouse premises for the period prior to September 29, 
1954. 


The underpinned attorneys hereby certify that this peti¬ 
tion for rehearing is filed in good faitli and not for delay. 


ITakry L. Ryan, Jr. 

Duane G. Derrick 
Attorneys for William L. 
Curies, Petitioner 
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